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Presentation Abstract

On June 28, 2001, the United States Supreme Court rocked the ‘takings’
worid with its split decision in Palazzolo v. Rhode Isiand, 533 U.S. , 121
S. Ct, 2448, 150 L. Ed. 2d 592 (2001). In that case, Anthony Palazzolo
brought an inverse condemnation action challenging the Rhode Island
Coastal Resources Management Council’s denial of his application to fill a
tract of salt marsh as a ‘taking’ of his property without compensation, in
violation of the Fifth and Fourteenth Amendments. The Supreme Court
reversed the Rhode Island Supreme Court’s rejection of Palazzolo's claim
and remanded for determination of whether the restriction unreasonably
interfered with his investment-backed expectations. In so doing, the
Supreme Court upset what had seemed to be established tenets of takings
jurisprudence by: (1) finding that Palazzolo’s claim was ripe for review, even
though he had not applied to develop the upland part of the property, and
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(2) holding that he could maintain a takings claim, even though he obtained
title after the regulations limiting his ability to fill the wetlands were in place.
The Court did conclude that Palazzolo had not been denied all economically
beneficial use of his property, because there was evidence that he could
build at least a $200,000 house on an upland portion of the property.

The presentation will address potential defenses to takings claims under the
Palazzolo decision. Application of State law limitations on use which should
not effect a taking will be reviewed, such as the public trust doctrine,
custom and other potential ‘background principles” of State property and
nuisance law, which in the Court’s words, “inhere in the title itself.” In
addition, the presentation will discuss State administrative faw, such as the
requirement for exhaustion of administrative remedies, as a ‘ripeness’
defense to inverse condemnation claims.
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