LNG Siting In the Coastal Zone
under the 2005 Energy Policy Act

State Perspectives

Rebert Bailey, Mamnager, Oregon Coastal Management Program
Chair, Coastal States Organization LNG Working Group



FERCm NG @&CZMA
gntroduction

| Siting decisions; for LNG
facilities are complex
and Invelve multiple

- local, state;, and federal
_ agencies.

Siting decisions; are
ofiten controversialfor a
Variety ofi reasoens.




FERC = | NG & CZMA

CURRENT PRACTICES

States have: usedenengy. fiacility’ Siting pProcesses
anadi “federal Consistency” review: authoerty Unaer;
the natienal Ceastal Zone Management Act: 1o

s coerdinate: reviews,
s reselve complex ISsues,
* provide fier puklic comment, and

s ensure applicable standards ane met lhefore
appreval.




FERC = | NG & CZMA

CURRENT PRACTICES

s Stale coasial ernerqgy.iaciity;siting. [AI0CESSES; ale
requirea unaer e CZVAI ana.are approvead by
NOAA.

s) Stales nave autionty, Unaer: the CZIVIA 1o, review:
all leaeral actions, /ICENSeEs, ana. Peris alifectiig,
e coastal Zorne 10y “Cols/Stency: Will. efiorcean/e
poJicies: approvea ny. INOAA as part or: tie state’s
Coastal Vianagement Prograrm.



FERC = NG & CZMA

rloyaver:

The 2005 Eneray: Policy Act Title I, Subtitie B,
Sec 311 contains language: that relates te review
and approval of ENG fiacilities Inf the: coastal zene:

NOAA'S drafit Interpretatien means; a significant
departure firom current practices. States are
deeply: concerned.

States stiggest alterative Interpretations: that
Would retaiin current: practices.




FERCm ING @aCZMA
What does tho Act say?

The 2005 Energy: Policy Act (See 311(e)(1))
prevides the Commission (FERC) with

“exciusive autnorly; o) approve. 6r aeny.an
applicanon or thers/itng, consttctior,
exPaI5/011 Or: operano or an LING ternmingl.



FERCm NG @&CZNMA
tho Act

IHOWWEVEIE
he previeus sectioni (Sec 311(d)) says:

“EXcepr as specifically, provigea i tils Act, noniag
/A s ACE alfects e [igliLs i Stales Uhnaer

@) he coastal zone Vanagement Act ol 1972,
@) e Clean Al Act;
@) e Feaeral ater Pollution: Control Act:



FERCm NG @&CZNMA
tho Act

) =ieleltfe)p:

(Sec 31d(e)(1)) also says:

“Excepr: as: specifically; proviaea i tis Act, [Aonng.
/A IS ACL TS Ilenaeaq  to) anect olievise
applicaplerja relatea to. any. Feaeral agency.s
aUtoIIES: OF responsIbItes rélatea to LING
Lermnaals.



FERCm NG @&CZNMA
tho Act

SNGHermnEal Ineiaes all natural gas iaclities
jocateq o/sAore o1 A State waters gl are) tseq.
o) recejve) Unoeaa, /16aa, store, tansport; gasiy;
1guerny; Or [Process natlrdal.gas tiak /s inpoied.
o tne Unitea: States irom a 1orelgri counny;
exportea o) a lorelgn county om e Unlied.
Stales, O/ tansporea i aterstalte commerce by,
warternooie vessel.. - NOIFpIREINES:




Policy Prolilem

IS state’ authoerty under the CZVA “pre-empted™ 72 What
aboeut the explicit exceptions?

CZMA CAA

16 U.S.C. 1451 42 U.S.C. 7401

FERC

PL 109-58

Sec. 10

33 USC 403
USACOE Removal/fill

EPA, USCG,

other federal
authorities Sec. 7

16 U.S.C. 1531
ESA Consultation




CZMA Is Unigue

s [fhe CZMA'IS apeut geVernance.

o |t IS a Uniguerstate-federal partnersnip
pased on natienall standards Implementead
Py states, rather than iederal agencies.

|t emphasizes pProcess (coeraination, etc).

s |- seeks 1o halance development: With
protection of ceastal reseurces.

o States” rights, aill.




R 7 VIA IS Not Simple

CZMA

EPA air, water
issues

Stater CZMA programs Al quality

o vany/widely, arercemplex, andlintegrate federal, state, G
andilocal requlations; (I.e “enfierceanle: policies).* Removal/fill

= have cooerndination responsibilities, for project review and@
approvails.

. N 2 Submerged
s have a planning precess for energy. fiacilities i the Lands Proprietary

coastal zone. interests

States have “fiederal censistency” review and approval pipelines
authonity (15 CER 930) over federal actions of permits
often with complexapublic review requirements.

Local government Water
planning, zoning, Fish and Wildlife Withdrawals
development Habitat
regulations

Water Quality

ESA Consultation

Transportation



TO REITERATE

(Sec 311(d)) says:

“EXCEpI as: specifically, proviaed s Act,
[AOLIAG A LIS Act affects, tHe 1iglaLs: of
States Unaer:

(L) the: Coastal zonevianagement Act: 01 1972;

(2) the: Clean Al Act;

(3) the Feaeral Water: Polunon Contol Act:



CZMA “Rights?

Under the CZMA, states:

s Adept and administer plans & regulations: te: manage
coastal develepment, pretect and restore. the quality: of
coastaliwaters, protect coastall natuial resources;

o Apply state’ “enforceanler policies™ to review: of federal
PErmMItS;, lIcenses;, and activities afhfecting coastal zene
Under CZVIA authemity;

s Apply: water quality: standards; under delegatea authority.
under CWA.

* Previde fior puklic participation In ceastal programs and
Aclions.



ko GG Question

Did Congress really intend to) reduce
state CZN and 401 autherties or alter
clirent practices under CZVIA?

= AoLIAG A s AC TS JAteraea to
aAlfect: e 1igLs: o1 stales, Unaer: e
A



ANSWER #£1:
“Yes, reduce state role”

s Accept the apparent “pre-emption” ofi CZMA:

- create new EERC precess parallel terand
coendinated withr existing CZMA pProcess;

- [iImit: stater CZVI review: 10 pelicies ofi general
applicability (I.e: related 1o, the' “effects of an
ENG terminall, not terminal itself);

—— defer CZMA; 401 approvals; el necessarny
pPermits; te; pest-FERC siting| decision.



Possible Consequences

s Disconnected CZNiand EERC reviews; Increased
URcertainty. fierr applicants, delayed apprevails,
anal puidlic cenfiision: and opPeSItIeN;

s Projects; appreved by FERC would likely e
SUBJect to future state: CONSISIENGY. reVIewW. of
necessary fiederal permits and ether state
apprevals (e.q. lease or easements).

(1771515 L1IEN PO)ICY/. AlIreclioNn) CUITernty Pelig tarKer
By INOAA... seerOct: 06 Ietter: torNew: JEIrsey).



ANSWER #2:
“NO. Maintain state CZM role.”

s Aceept: CZIVIA “savings clause.”

Support stater CZVA, CWA, CAA authority and
BrOCESSES 10:

- [eview! and assess; alll project components;

-- coordinate state and federal review. of: all
Necessary requirements;

- resplve allfissues prior te finalfapplication
decision by FERC.




Possible Consequences

Coordinated review: by all'agencies through
existing (fiamiliar) “ConsIStency " review: Process;

Reselution of ISsues; prior 1o FERC decision| via
preject modification, Integrating all' compoenents
(e.g. pipeline), conditiens, ete;

Increased certainty il applicant re: project
success after EERC approval;

Better pulklic aceceptance: of prejects.



Resolving the dssue

States Support Common: SENSE

0

s Epnceurage NOAA OCRNIte champien federal
progiam Integrty including state: CZ\VI autherLy;

= REspect state severeignty and autienty;

s Use CZNV/401l precess 1o Integrate: anadi reselve
all project cempenents; pror ter EERC approval ofi

the application;
s \Work at region-scale te plan' LNG facilities; siting.
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