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Preface 

 This report is the result of research undertaken in 2005-2006 as the Oregon "component" 

of a cooperative project between Roger Williams University, the National Oceanic and 

Atmospheric Administration’s Coastal Services Center, The Nature Conservancy’s (TNC’s) 

Global Marine Initiative, and TNC’s Oregon Chapter. Through the cooperative project, 

Massachusetts and Oregon were identified as pilot states to:  

 

1. Assess state and local laws, policies, and practices to determine the potential to use 

private ownership and encumbrance1 of submersible and submerges lands for 

conservation purposes, and 

2. Assess and begin developing spatial data for submersible and submerged lands so that 

ownership, encumbrances, and conservation opportunities can be identified and 

evaluated. 

 

 By undertaking the above activities, we assessed the legal, institutional, and geographic 

context within which private conservation of submersible and submerged lands might be 

undertaken in Oregon through proprietary means. This report provides conclusions and 

interpretations based on legal and policy research and interviews with local and state officials 

and stakeholders. While our research analyzed the potential for private conservation of 

submersible and submerged land throughout coastal Oregon, it also focused on Lincoln County 

as a pilot area to develop spatial data for specific human encumbrances.  

 A companion report and geospatial database captures information from the spatial data 

assessment and development portion of the research. We expect both reports and the spatial 

database to aid TNC-Oregon's efforts in the development and implementation of its coastal and 

marine conservation program as well as aiding other nongovernmental organizations. The 

Oregon analysis will also serve as a case study for TNC’s Global Marine Initiative and will 

complement similar projects led or assisted by TNC in Alaska, Hawaii, Rhode Island, and 

Washington State.  

                                                 
1 “Encumbrance”  in this sense includes, but is not limited to, any type of use authorization, such as a lease, 
easement, license, permit, right-of-entry, grants, assents, or the like. See BLACK’S LAW DICTIONARY 527 (6th ed 
1990). 
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Executive Summary 
In cooperation with federal, state, and local entities, The Nature Conservancy (TNC) 

undertook research to understand how private conservationists can use proprietary mechanisms 

on Oregon submersible and submerged lands to conserve marine biodiversity. The numerous 

laws, regulations, policies, doctrines, cases, and traditional practices that determine how 

submersible and submerged lands and resources are managed, protected, and used in Oregon 

complicate private conservation opportunities. However, our assessment revealed that: 

�  Oregon is constitutionally and statutorily mandated to manage submersible and 

submerged lands and the associated natural resources for the public’s benefit; 

�  Public, federal, and tribal rights (such as navigation, recreation, commerce, fishing, and 

hunting) are usually maintained on submersible and submerged lands, which may impede 

or complicate private conservation projects; 

�  Acquisition of privately-owned submersible and submerged lands for conservation 

purposes is possible; 

�  Leasing of publicly-owned submersible and submerged lands via the waterway lease, 

kelp lease, and shellfish aquaculture lease is possible, with the waterway lease being the 

most readily adaptable for conservation purposes; and 

�  The newly published Pacific Northwest Coast Ecoregional Assessment should be used to 

develop a comprehensive approach, which utilizes acquisition and leasing, for the long-

term conservation of submersible and submerged lands and associated marine resources. 

 The primary issue that surfaced during the analysis was the precedent setting nature of 

using private acquisition and leasing on submersible and submerged lands for conservation 

purposes. While no prohibitions in law or policy were discovered during the research for this 

report, conservation acquisition and leasing has not historically been undertaken in Oregon's 

coastal and ocean environment and thus runs contrary to popular thinking. However, state 

agency personnel interviewed for this report were willing to work with private conservationists 

to determine the best authorization mechanism for a given project. 
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1.0 Introduction 

This report assesses proprietary options for private organizations to undertake in-water 

conservation of submersible and submerged lands along Oregon's coast, including Oregon's 

coastal bays and estuaries (see Figure 1). The interest in proprietary mechanisms is due in part to 

a growing recognition that such mechanisms have the potential to move nongovernmental 

organizations (NGOs) like The Nature Conservancy (TNC) and land trusts into submersible and 

submerged land conservation while protecting their investments over a period of years. With this 

movement, NGOs can bring funding, expertise, staffing, and focus to submersible and 

submerged lands that may otherwise not receive it. Oregon laws and the current political climate 

indicate that existing mechanisms may be used for those purposes and that the relevant state 

agencies are interested in collaborating with conservationists.  

Figure 1: The Oregon Coast 
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The Nature Conservancy's interest in submersible and submerged lands conservation 

stems from over 50 years of work throughout North America and abroad to preserve the plants, 

animals, and natural communities that represent the diversity of life on Earth by protecting the 

lands and waters they need to survive. Until recently, much of TNC's efforts and success has 

been through fee-title and less-than fee-title acquisition and protection of terrestrial lands and 

resources. Less-than fee-title acquisition through real estate instruments such as conservation 

easements has proven to be an effective tool for terrestrial conservation in areas where fee-title 

acquisition is not possible or desirable. Using these and other strategies, TNC has been able to 

protect more than 117 million acres of land throughout 30 countries. The Conservancy is now 

looking at ways to conserve and restore ocean and coastal lands and resources by applying 

similar methods. Through assessments of private ownership patterns in inter-tidal and sub-tidal 

areas and proprietary authorization mechanisms such as leases, licenses, and permitting, TNC is 

exploring how traditional terrestrial conservation strategies can be applied in the ocean and 

coastal environment. 

This report starts the exploration in Oregon by first giving the context of submersible and 

submerged lands and explaining the public, tribal, and private rights in those lands. The 

following sections explain the most promising mechanisms for private conservation of 

submersible and submerged lands. The most relevant mechanisms, fee-title acquisition, 

waterway lease, kelp lease, shellfish plat lease, Ocean Shore Permit, and state protected area 

designation vary in geographic scope, rights, and application requirements. This report is 

designed to assist state agencies and private conservation groups in determining which 

mechanism best fits a planned conservation project, or, alternatively, what type of project might 

be designed to fit a particular mechanism.  

 

2.0 Oregon Submersible and Submerged Lands 

Geographically, the scope of this document is limited to tidally-influenced saltwater areas 

of coastal submersible and submerged lands, including bays and estuaries (see Figure 1).2 While 

different states refer to lands lying in these areas using different terms, in Oregon the lands lying 

between the Ordinary High Water (OHW) line and the Ordinary Low Water (OLW) line are 

                                                 
2 Tidally-influenced freshwater areas are not included within the scope of this report. 
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called "submersible" lands3 while the lands lying between the OLW line and the three-mile 

seaward extent of state jurisdiction are called "submerged" lands4 (see Figure 2). Simply put, 

submersible lands are typically thin strips or patches of land lying between uplands and deeper 

water areas whereas submerged lands are offshore in the deeper water areas (see Figure 3 as an 

example). Unlike many other states, there is no single term in Oregon that is ascribed to 

submersible and submerged lands as a single unit.  

 

Figure 2: Oregon Submersible &  Submerged Lands 

 

 

 Our research (based on GIS analyses) indicated there are approximately one million acres 

of submersible and submerged lands in Oregon. The state of Oregon, however, reported there are 

only approximately 600,000 acres of state-owned tidally-influenced submersible and submerged 

lands in Oregon.5 It is not likely that private ownership of submersible and submerged lands 

                                                 
3 OR. ADMIN. R. 141-082-0020(66). 
4 OR. ADMIN. R. 141-082-0020(65). 
5 RHODE ISLAND COASTAL RESOURCE MANAGEMENT COUNCIL, SUBMERGED LANDS SURVEY UPDATE 2000 (2000). 



Assessment of Law, Policy, and Practice Related to Private Conservation of  
Oregon Submersible and Submerged Lands 
   
 

    
Page 5 of 46 

makes up the difference between these figures. As such, further investigation and discussion with 

the Oregon Department of State Lands regarding these figures is warranted. For the time being, it 

appears safe to say that there is between 600,000 and one million acres of tidally-influenced 

submersible and submerged lands in Oregon. 

Figure 3: Submersible and Submerged Lands in Yaquina Bay, Oregon 

 

 

 At least three other terms are helpful when addressing issues related to submersible and 

submerged lands in Oregon.  
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Line of ordinary high water (OHW): The line on the bank or shore to which the high water 

ordinarily rises annually in season.6 The line of ordinary high water is the mean high tide for 

tidally-influenced areas.7 

 

Line of ordinary low water (OLW): The line on the bank or shore to which the low water 

ordinarily recedes annually in season.8 The line of ordinary low water is the mean low tide for 

tidally-influenced areas. 9 

 

Waterways:  Land under navigable and tidal waters and the Territorial Sea held in trust for public 

navigation, recreation, fisheries and commerce.10 

  

 The definitions11 above apply to leases and registrations for submersible and submerged 

lands administered by the Department of State Lands (DSL)12, which include the waterway lease 

and kelp lease. The shellfish plat leases and the Ocean Shores Permit (administered by different 

agencies) have separate geographic limits and are not bounded by these definitions. Nothing in 

the definitions above helps resolve uncertainties involving boundaries of privately owned lands. 

Private property descriptions themselves may use varying terms and geographic markers to 

describe boundaries.  

 

3.0 Public &  Tr ibal Rights in Submersible and Submerged Lands in Oregon 

When contemplating work on submersible and submerged lands, it is essential to 

understand the rights private organizations can acquire to protect their conservation investments 

and the rights they cannot acquire. While private organizations can acquire the entire proprietary 

"bundle of sticks" via fee-title acquisition for conservation of uplands, they cannot acquire all of 

the same rights on submersible and submerged lands, even through fee-title acquisition. In 

                                                 
6 OR. REV. STAT. § 274.005(3); OR. ADMIN. R. 141-082-0020(33) (2006). 
7 Interview with Kevin Moynahan, Assistant Director of Removal-Fill Permits, DSL, in Salem, OR (May 8, 2006). 
8 OR. REV. STAT. § 274.005(4); OR. ADMIN. R. 141-082-0020(35) (2006). 
9 Interview with Kevin Moynahan, Assistant Director of Removal-Fill Permits, DSL, in Salem, OR (May 8, 2006). 
10 Oregon Department of State Lands. (n.d.) About Us. Land and Waterway Management Program. Accessed On-
line on August 21, 2006 at: http://statelands.dsl.state.or.us/DSL/LW/about_us.shtml   
11 The quoted definitions use two terms to describe overlying water: “ title navigable”  water and “ tidally influenced”  
water. The waters encompassed in this project are tidally influenced so title navigable is not addressed. 
12 OR. REV. STAT. § 274 (2006) 
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Oregon, the rights that most often cannot be acquired on submersible and submerged lands are 

associated with: 

�  The Public Trust Doctrine;  

�  The Public Use Doctrine; 

�  The Customary Use Doctrine;  

�  Federal Navigational Servitude; and 

�  Tribal hunting, fishing, gathering, and water rights. 

The three doctrines above cannot be cleanly separated from one another. They are based 

on similar public practices and values, which change over time. Additionally, the rights and 

duties for each doctrine inevitably interact because they cover overlapping areas. A key 

provision of Oregon's Constitution reinforces the three doctrines particularly as it relates to 

conservation of state-owned lands (including state-owned submersible and submerged lands) by 

directing DSL to manage and conserve state-owned lands "...with the object of obtaining the 

greatest benefit for the people... consistent with the conservation of this resource under sound 

techniques of land management."13 

The use and management of publicly and privately owned submersible and submerged 

lands must be balanced with potential infringement to the public, federal, and tribal rights in the 

lands. For some uses, that balancing may occur through the issuance of regulatory permits. For 

example, when the Oregon Parks and Recreation Department (OPRD) evaluates an Ocean Shore 

Permit, it evaluates the harm the permitted activity would cause to public beach access. By 

issuing a permit, OPRD is deciding that the activity does not excessively infringe on public 

rights. Most regulatory permits, such as dredge and fill permits and the Ocean Shore Permit, 

operate identically on private and public lands.  

 
2.1 Public Trust Doctr ine 

The Public Trust Doctrine stems from English common law and applies to state-owned 

submersible and submerged lands. In a recent opinion, the Oregon Attorney General summarized 

the Public Trust Doctrine in Oregon in response to an inquiry by Department of State Lands 

(DSL) about ownership and use of waterways in the state: "Where the state has acquired 

                                                 
13 Or. Const. art. VIII § 5 [Constitution of 1859; Amendment proposed by H.J.R. 7, 1967, and adopted by the people 
May 28, 1968]. 
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ownership of a waterway as an incident of statehood, its management and disposition of those 

rights is subject to the public trust doctrine, which derives from federal and state law and 

generally requires the state to protect the public's use of these waterways for navigation, 

recreation, commerce and fisheries."14  

In Morse v. Oregon Division of State Lands, the Oregon Supreme Court applied a 

“substantial impairment”  standard in evaluating the level of harm permissible to the public’s 

interest in public trust lands.15  While reviewing the issuance of a permit for a runway extension, 

the court held that the public trust doctrine did not prohibit filling nor did it prohibit non-water-

related uses.16  However, the court ultimately denied the permit because it found that DSL had 

not properly evaluated the economic benefit that the runway extension would create.17 

Courts elsewhere have discussed state obligations and rights in cases such as Shively v. 

Bowlby18 and Illinois Central Railroad v. Illinois.19 To paraphrase, the courts have found that a 

state has the “ ...right to use or dispose of any portion...”  of state-owned lands under waterways 

“ ...when that can be done without substantial impairment of the interest of the public in such 

waters.”   The courts have also concluded that “ ...no grant here to a private party which results in 

such substantial impairment of the public's interest as would be beyond the power of the 

legislature to authorize.” 20 

In applying the “substantial impairment”  standard, Oregon courts will likely evaluate the 

impairment to the public trust, taking into account the size of and amount in the impaired area, 

against the overall public benefit of the proposed use. When a dispute arises between a private 

waterway owner and a member of the public, the Public Use doctrine applies. 

 

2.2 Public Use Doctr ine 

The Public Use Doctrine stems from Oregon court decisions and applies to navigable 

waterways (i.e., state and privately-owned submersible and submerged lands). The Oregon 

                                                 
14 Or. Op. Atty. Gen. 8281, 15 (2005) (citing Shively v. Bowlby, 152 U.S. 1, 40, 47, 56; (1894); Corvallis & Eastern, 
121 P. 418 (1912); Bowlby v. Shively, 22 Or. 410, 427 (1892), aff’d 152 U.S. 1 (1894); Morse v. Oregon Division of 
State Lands, 581 P.2d 520 (1978), aff’d as modified, 590 P.2d 709 (1979)). 
15 Morse v. Oregon Division of State Lands, 590 P.2d 709 (1979). 
16 Morse, 590 P.2d at 711. 
17 Morse, 590 P.2d at 715. 
18 Shively v. Bowlby, 152 U.S. 1 (1894). 
19 Illinois Central Railroad v. Illinois, 146 U.S. 387 (1892). 
20 Morse, 590 P.2d at 712. 



Assessment of Law, Policy, and Practice Related to Private Conservation of  
Oregon Submersible and Submerged Lands 
   
 

    
Page 9 of 46 

Attorney General Opinion on the Public Trust Doctrine also described the “Public Use Doctrine”  

as follows: "It is the "floatage" or "public use" doctrine. Although no Oregon appellate court has 

relied on this body of law for some time, we believe it remains a valid basis for public use of 

certain waterways that meet the public use test developed in a series of Oregon Supreme Court 

decisions."21 

According to the Attorney General Opinion, the Public Use Doctrine refers to the rights 

the public has in waterways within Oregon regardless of the owner. The right is likened to a 

public easement for certain uses of navigable waterways,22 but its scope is limited by the right of 

the riparian owners.23  Generally, the public has the right to boat, bathe, fish, hunt, and to 

undertake activities incidental to the public use of water.24 Neither the public nor the owner may 

completely block a waterway unnecessarily, a standard which pertains mainly to small streams.25 

In addition to being unused of late, the courts may be blending the Public Use Doctrine 

with the Public Trust Doctrine. In Morse, the Oregon Supreme Court appeared to use “Public 

Use Doctrine”  and “Public Trust Doctrine”  interchangeably.26  Additionally, the rights held by 

the public under both doctrines are very similar. 

 

2.3 Customary Uses of Dry-sand Areas on the Ocean Shore 

The Customary Use Doctrine stems from Oregon court decisions and applies to oceanic 

sandy beaches (whether state or privately owned lands). As a result, the Oregon public has the 

customary right to enjoy the dry-sand areas on the ocean shore such that private owners of such 

areas may be prevented from excluding the public.27  The right is based in customary usage by 

the public for so long “ ...that the memory of man runneth not to the contrary.” 28  The doctrine 

                                                 
21 Or. Op. Atty. Gen. 8281, 16-17 (2005). 
22 Or. Op. Atty. Gen. 8281, 17 (2005). 
23 Or. Op. Atty. Gen. 8281, 17 (2005). 
24 Or. Op. Atty. Gen. 8281, 23 (2005). 
25 Or. Op. Atty. Gen. 8281, 24 (2005). 
26 Morse v. Oregon Division of State Lands, 590 P.2d 709 (1979). While “public trust doctrine”  is used throughout 
the first part of the opinion, “public use doctrine”  appears for the first and only time in the holding near the end of 
the opinion. 
27 Stevens v. City of Cannon Beach, 854 P.2d 449, 454 (Or. 1993). 
28 Stevens v. City of Cannon Beach, 854 P.2d 449, 454 (Or. 1993). “As defined in Thornton, the common-law 
doctrine of custom may be paraphrased as follows: 

(1) The land has been used in this manner so long ‘ that the memory of man runneth not to the contrary’ ; 
(2) without interruption; 
(3) peaceably; 
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was formulated by the Oregon Supreme Court in State ex rel. Thornton v. Hay29 in 1969 and 

later reinforced in Stevens v. City of Cannon Beach30 in 1993.  

This right should be understood in conjunction with the Ocean Shore Permit and Oregon 

Park and Recreation Department’s administration of the ocean shore as a state recreation area, 

which is discussed in section 4.3 of this report. The area included in the customary right (“… the 

land lying between the line of mean high tide and the visible line of vegetation”31) is 

encompassed by the definition of the ocean shore recreation area. Although the courts have not 

had the opportunity to define the customary right beyond the major dry-sand areas where 

development occurs, one scholar suggests that the right applies to “ ...classic dry sand areas 

abutting the ocean, such as Cannon Beach, but not inland, freshwater cove[s] with no history of 

customary use by public.”32   

 

2.4 Navigational Servitude 

The federal navigational servitude applies to navigable waterways whether state or 

privately owned. The United States government retained navigational servitude when it 

transferred ownership of title-navigable waterways to states at statehood.33  The right allows the 

U.S. to “ ...use the waterway for every purpose which is in aid of navigation...”  and is dominant 

over every state and private right.34 The U.S. government owes no compensation for injury or 

destruction of a property owner’s rights when they lie within the scope of the navigational 

servitude, which encompasses, at least, properties below the mean high water mark.35  However, 

                                                                                                                                                             
(4) the public use has been appropriate to the land and the usages of the community; 
(5) the boundary is certain; 
(6) the custom is obligatory, i.e., it is not left up to individual landowners as to whether they will recognize 
the public's right to access; and 
(7) the custom is not repugnant or inconsistent with other customs or laws. Thornton, supra, 254 Or. at 
595-97, 462 P.2d 671, (citing Blackstone's Commentaries).”  

29 State ex rel. Thornton v. Hay, 462 P.2d 671 (1969). 
30 Stevens v. City of Cannon Beach, 854 P. 2d 449 (1993). 
31 State ex rel. Thornton v. Hay, 462 P.2d 671, 672-673 (1969). 
32 Erin Pitts, The Public Trust Doctrine: A Tool for Ensuring Continued Public Use of Oregon Beaches, 22 ENVT'L L 
731, 737 n 40 (1992).  
33 Or. Op. Atty. Gen. 8281, 15 (2005). 
34 Or. Op. Atty. Gen. 8281, 15 (2005). 
35 Applegate v. U.S. 35 Fed. Cl. 406, 414-415 (1996) (citing United States v. Chicago, Milwaukee, St. Paul & Pacific 
R.R. Co., 312 U.S. 592, 596-97 (1941) (finding no compensation for railway embankments located between mean 
high- and low-water marks) and Owen, 851 F.2d at 1411-12 (finding no taking for damage to interests below mean 
high-water mark). 
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case law indicates that compensation may be required "...where improvements to navigation 

made by the government result in erosion to land located above or outside... the high-water mark 

at the time of construction."36  Thus, a takings claim based on this is a separate inquiry from the 

existence of the navigational servitude itself; landowners face a high burden to show proof of 

loss and proof of causation but may recover if proof is offered.37   

 

2.5 Tr ibal Rights 

 There are several federally recognized tribes in Oregon which have fishing, hunting, 

gathering, and water rights (among others) reserved through treaties. Some or many of these 

tribal rights may apply to resources located on, in, or above tidally influenced submersible and 

submerged lands. Tribal rights are complicated and often vary from location to location. As such, 

tribal rights are due a thorough understanding prior to initiating work on submersible and 

submerged lands. While it is beyond the scope of this report to develop such a thorough 

understanding, private conservationists should check with relevant tribes regarding specific 

projects.  

 

3.0 Submersible and Submerged Land Ownership &  Acquisition 

3.1 Ownership 

The data analysis undertaken for this project indicated that there are approximately one 

million acres of tidally-influenced submersible and submerged lands in Oregon. The state of 

Oregon reported that it owns approximately 600,000 acres of these lands38, leaving 

approximately 400,000 acres of potential privately-owned submersible and submerged lands. 

Figure 4 illustrates the distribution of publicly owned and privately-owned submersible and 

submerged lands in Yaquina Bay. While the figures developed from this project are initial 

estimates only, they give a sense of potential private ownership along the coast. The acreage 

estimates should be verified prior to use for official purposes,  

                                                 
36 Applegate at 415 (citing Owen, 851 F.2d at 1412). 
37 Applegate at 415 (citing Kaiser-Aetna, 444 U.S. at 174).  
38 RHODE ISLAND COASTAL RESOURCE MANAGEMENT COUNCIL, SUBMERGED LANDS SURVEY UPDATE 2000 (2000). 
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Figure 4: Public - Pr ivate Ownership in Yaquina Bay 

 

 

Submersible and submerged lands subject to tidal influence were conveyed to Oregon 

State at statehood by the federal government in the Oregon Admission Act of 1859.39  In 1947, 

after the U.S. challenged California’s claim of title to the first three miles of submerged land off 

its coast, the United States Supreme Court held the area California had claimed as its territorial 

                                                 
39 Oregon Admission Act of 1859. (defining the original territorial sea as: “Beginning one marine league at sea due 
west from the point where the forty-second parallel of north latitude intersects the same; thence northerly, at the 
same distance from the line of the coast, lying west and opposite the State, including all islands within the 
jurisdiction of the United States, to a point due west and opposite the middle of the north ship charred of the 
Columbia River.” ).  
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sea was owned by the federal government rather than California.40 Congress responded by 

conveying ownership of territorial seas back to the states in the Submerged Lands Act of 1953.41  

The landward limit of the territorial sea was not an issue in the 1947 Supreme Court decision, 

which dealt with offshore oil rigs, but the effected area likely did not include inland waters such 

as bays and estuaries. However, for management purposes, the state does not appear to recognize 

any federally created boundary between the Territorial Sea and inland waters.  

 The Oregon Attorney General, responding to a question from the Oregon Department of 

Fish and Wildlife (ODFW), gave the opinion that the Submerged Lands Act, and not the Oregon 

Admission Act42, should be used to determine the seaward limit of the Oregon Territorial Sea.43  

The Submerged Lands Act effectively sets the boundary for Oregon’s Territorial Sea at three 

nautical miles from the Oregon “coast line.” 44  “Coast line”  means “ the line of ordinary low 

water along that portion of the coast which is in direct contact with the open sea and the line 

marking the seaward limit of inland waters.” 45  Any changes in boundaries due to the ambulatory 

nature of shorelines are governed by state law.46 

 Since statehood, however, submersible and submerged lands in Oregon that are tidally-

influenced by saltwater have been sold (or otherwise granted) to private and other public entities 

(such as local port districts).47 In the late 1800s, the Oregon State Legislature granted 

submersible land in the Willamette, Umpqua, Coquille, and Coos Rivers to upland property 

owners. As such, many upland owners along these rivers own to the OLW line. In addition, the 

state sold tideland and other submersible land to private entities in other areas. As a result, the 

exact distribution and boundaries of state, local, and privately-owned submersible and 

submerged land in Oregon is unclear.  

 Submersible and submerged land ownership is complex and challenging in part due to 

four traits which make such ownership distinct from ownership of dry lands. First, the ownership 

                                                 
40 U.S. v. California, 439 U.S. 30 (1947). 
41 43 U.S.C. § 1301 et seq. (2004). 
42 11 Stat. 383 (1859). 
43 Or. Op. Atty. Gen. 8182 (1986) (First question presented: “Where is the exact location of the so-called ‘ three-mile 
boundary’  off the coast of the State of Oregon?”). 
44 43 U.S.C. § 1312 (2004). 
45 43 U.S.C. § 1301 (2004). 
46 Or. Op. Atty. Gen. 8281, 14 (2005). 
47 OREGON DEPARTMENT OF STATE LANDS, WATERWAY LEASING. LAND AND WATERWAY MANAGEMENT, available 
at http://statelands.dsl.state.or.us/DSL/LW/leaseqa.shtml (last visited August 21, 2006). 
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of submersible and submerged lands has a unique history of transfer between federal 

governments, (both U.S. and foreign), state governments, and private parties affected by events 

occurring before statehood. Second, the government and especially the courts have imposed 

unique restrictions and duties on the lands including responsibilities under the public trust 

doctrine. Third, the exact landward limit of submersible and submerged lands acquired at 

statehood, or “ title-navigable”  lands, is sometimes uncertain.48 And fourth, many regulatory 

programs, such as that under the Clean Water Act, have overlapping jurisdictional boundaries 

defined independently of ownership and from one another, although they often use similar 

terminology. These overlapping jurisdictions are often critically important for activities 

conducted in the highly regulated water environments. The first three traits are integral to 

understanding the management of these lands. Regarding the fourth trait, federal regulatory 

programs in particular can be separated as an additional layer of management and are not 

covered in this document though they may ultimately affect projects.  

 

3.2 Acquisition  

The revised statutes of Oregon establish the authority and process for the state to sell 

state-owned submersible lands.49 It is unclear if the state interprets the statute as applying to 

submerged lands as well as submersible lands, similar to its other applications of state statutes.50  

In any case, fee-title acquisition of state-owned, tidally-influenced submersible and submerged 

lands by private entities for conservation purposes may not be practical at present.51 The 

Department of State Lands and Oregon Parks and Recreational Department are either explicitly 

prohibited by policy or historical precedent or simply reluctant to sell submersible and 

submerged lands at the present time. If a sale were to occur, the price would be set at the fair 

appraised value.52 Owners of abutting or fronting property could exercise their preference 

                                                 
48 The greatest uncertainties in defining title-navigable lands are for waterways not subject to tidal influence, 
particularly small streams and lakes, which are outside the scope of this document. 
49 OR. REV. STAT. § 274.040.  
50 OR. REV. STAT. § 274.040(2).. The term “submersible”  may be interpreted to include submerged lands as it is for 
the lease provisions in Oregon Revised Statutes 274.040(1). 
51 The only submersible or submerged lands DSL would currently consider selling are the superfund sites in the 
Portland area. Interview with Kevin Moynahan, Assistant Director of Removal-Fill Permits, DSL, in Salem, OR 
(May 8, 2006). 
52 OR. REV. STAT. § 274.040(2)(a). 
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rights.53 If the preference right is not exercised, then the property would undergo at least two 

weeks of public bidding.54  Finally, all sales must be approved by the State Land Board.55  

The option to buy fee-title or less-than fee-title interests in submersible and submerged 

lands from existing private owners appears viable and less cumbersome. Private landowners and 

willing sellers would first have to be identified. As a result of the data collection and analysis for 

this project, we were able to identify most of the private owners of tidally-influenced 

submersible and submerged lands (see Figure 5 as an example). Among other factors to consider, 

fair market value of submersible and submerged parcels would likely need to be addressed. 

However, private owners of submersible and submerged lands could be eligible for tax savings if 

they donated their lands to a non-profit organization such as The Nature Conservancy. 

Figure 5: Landowner Identification in Yaquina Bay 

 
                                                 
53 OR. REV. STAT. § 274.040(2)(c). 
54 OR. REV. STAT. § 274.040(2). 
55 OR. REV. STAT. § 274.040(2)(b). The State Land Board consists of the Governor, Secretary of State, and State 
Treasurer. OR. REV. STAT. § 273.031. 
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4.0 State Coastal and Ocean Conservation Mechanisms 

Like most states, Oregon's management of its coastal and ocean environment is 

complicated by numerous and sometimes overlapping local, state, and federal programs, and on-

going public and political debates. As a result, this report is not able to identify, distinguish, and 

clarify the entirety of Oregon's coastal and ocean management scheme. Instead, this report 

attempts only to identify the major state-level mechanisms that may be currently available to 

conserve tidally-influenced submersible and submerged lands by private entities. These state-

level mechanisms consist of various types of leasing and state protected area designations. 

 

4.1 Oregon Department of State Lands  

The Oregon Department of State Lands (DSL) manages state-owned lands above and 

below the water, including submersible and submerged lands.56 The basic objective for DSL's 

management of state-owned submersible and submerged land is to "...ensure the collective rights 

of the public to fully use and enjoy them for commerce, navigation, fishing, recreation and other 

related public purposes."57 Conservation of the natural resources related to submersible and 

submerged lands is supported in several different forms, including the Oregon Constitution, 

statutes, regulations, and plans.  

 The Oregon Constitution provides overarching guidance to DSL stating that the 

agency “ ...shall manage lands under its jurisdiction with the object of obtaining the 

greatest benefit for the people... consistent with the conservation of this resource under 

sound techniques of land management.” 58  In its management of state-owned submersible 

and submerged lands, DSL is directed to give due consideration to the "...protection and 

conservation of all natural resources, including scenic and recreational resources... so as 

to conserve the public health and recreational enjoyment of the people, protect property 

and human life, and conserve plant, aquatic and animal life."59 Oregon regulations 

specifically define the public trust uses as "...activities that support, protect, and enhance 

public trust values (commerce, navigation, fishing and recreation), including but not 

                                                 
56 OR. REV. STAT. § 273.051. 
57 OREGON LAND BOARD, ASSET MANAGEMENT PLAN (1995).available at 
http://statelands.dsl.state.or.us/DSL/LW/leaseqa.shtml (last visited August 22, 2006). 
58 Or. Const. art. VIII § 5 cl. 2 (quoted in  OR. ADMIN. R. 141-082-0010(2)).  
59 OR. REV. STAT. § 273.051(b).  
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limited to short term moorage, camping, bank fishing, picnicking, and boating.60 As such, 

DSL must manage submersible and submerged lands "...to ensure the collective rights of 

the public, including riparian owners, to fully use and enjoy this resource for commerce, 

navigation, fishing, recreation and other public trust values.” 61 Uses are generally 

prohibited that “ ...result in an unreasonable interference with the public trust values of 

commerce, navigation, fishing and recreation,”  or “ ...have unacceptable impacts on 

public health, safety or welfare, or natural resource values.” 62 Furthermore, DSL must 

ensure to the extent possible that “ ...[t]he people of Oregon receive fair compensation for 

the use of state-owned submerged and/or submersible land reflective of local market 

conditions”  and “ [p]ublic trust values (commerce, navigation, fishing, and recreation) are 

supported, protected, and enhanced.” 63 

DSL employs a variety of proprietary mechanisms, such as leases, licenses, temporary-

use permits, and registrations to authorize uses of state-owned submersible and submerged 

lands.64  Typical uses include, but are not limited to: 

�  Aquaculture;  

�  Industrial and/or commercial businesses;  

�  Floating homes and floating home moorages;  

�  Residential uses;  

�  Commercial and workboat moorages; and  

�  Log storage and booming areas. 

 As a result of DSL's authorizations, marinas, wharves, docks, floating homes, log rafts, 

and ship repair facilities have been constructed on state-owned submersible and submerged land 

in Oregon. Restaurants, hotels, and tourist facilities are also often situated next to or on 

submersible and submerged land. In addition, submersible and submerged land is sometimes 

dredged by privately-owned companies to produce commercial grade sand and gravel.  

                                                 
60 OR. ADMIN. R. 141-082-0020(54). 
61 OR. ADMIN. R. 141-082-0010(3). 
62 OR. ADMIN. R. 141-082-0010(6)(c)-(d). 
63 OR. ADMIN. R. 141-082-0010(7)(a), (c) 
64 OREGON DEPARTMENT OF STATE LANDS, WATERWAY LEASING. LAND AND WATERWAY MANAGEMENT, available 
at http://statelands.dsl.state.or.us/DSL/LW/leaseqa.shtml (last visited August 21, 2006); see also OR. REV. STAT. § 
274.040, OR. ADMIN. R. 141-082, 141-085. The Oregon State Programmatic General Permit is a joint application to 
DSL and the US Army Corps of Engineers (OR. ADMIN. R. 141-085-0021). 
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DSL issues temporary use permits, public facility licenses, and easements to authorize 

some activities. Temporary use permits are granted for specific uses that are usually less than 

one-year in duration and are confined to a specific area.65  Temporary use permits are often 

intended as stop-gap measures to carry over leases while disputes are resolved.66 Public facility 

licenses are issued for some publicly-owned structures where minimal entry fees are charged. 

Linear utilities and infrastructure, such as outfalls, pipelines, telecommunications cables, power 

line crossings, and bridges, are generally authorized under easements.  

 

4.1.1 Waterway Leases 

DSL uses the term “waterway lease”  to refer to its leasing authority described in statute67 

as a contract “…allowing the use of a specific area of state-owned submerged and/or submersible 

land for a specific use under the terms and conditions of the lease....” 68  This type of lease is 

distinguished from other leases and licenses for specific uses such as public facilities, hard 

mineral extraction, and geological surveys.69  DSL uses a maximum 15-year term for waterway 

leases.70 

Interestingly, the waterway leasing provisions in the Oregon Revised Statutes (ORS) 

refer only to submersible lands, not submerged lands71 even though both are distinguished in the 

definitions section,72 and submerged lands are referenced in later sections of ORS Chapter 27, 

such as the portion addressing oil leases.73  Read strictly, the Oregon Legislature has not created 

provisions for leasing submerged lands. However, DSL regulations apply the waterway lease to 

both submersible and submerged lands.74   

 DSL has compiled a list of policy conclusions (promulgated as regulations) to guide its 

waterway leasing decisions and currently has about 400 waterway leases on over 30 

                                                 
65 OR. ADMIN. R. 141-082-0010(67). 
66 OR. ADMIN. R. 141-082-0070(1)(c). 
67 OR. ADMIN. R. 141-082-0020(30). 
68 See also OR. REV. STAT. § 274.040, its enabling statute. 
69 See generally OR. REV. STAT. § 274. 
70 OR. ADMIN. R. 141-082-0060(2). 
71 See OR. REV. STAT. § 274.040, 274.043. 
72 OR. REV. STAT. § 274.005. 
73 OR. REV. STAT. § 274.705 – 274.860. 
74 OR. ADMIN. R. 141-082-0046. This implementation is reportedly supported by an Attorney General opinion. 
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waterways.75, 76, 77 DSL generally reflects on the regulations, public trust duties, and Oregon 

Constitution when contemplating lease applications. DSL weighs the potential harm of the 

proposed use against the general public trust interests of fishing, commerce, navigation, and 

recreation.78 

 While numerous non-conservation activities explicitly require a lease, due to existing 

law, policy, and agency interpretations, a lease could also be used for conservation purposes. 

DSL identifies several activities that require a lease, some of which might be included within a 

conservation project, such as: 

�  Aquaculture of plants and animals for domestic or commercial use (excluding 

oysters, clams and mussels);  

�  Structures not qualifying for DSL "registration";  

�  Sand and gravel removal; and  

�  Other uses not exempted by law.79  

Additionally, consistent with the objectives of conservation leasing, several regulations 

explicitly protect natural resources by preventing lessees from cutting, destroying, or 

removing any vegetation80  and requiring lessees to "...conduct all operations in a manner 

which conserves fish and wildlife habitat, protects water quality, and does not contribute 

to soil erosion or growth of noxious weeds."81 

Since the Oregon Constitution, statutes, regulations, and Asset Management Plan directly 

and indirectly support conservation as a "leasable" activity, DSL has reportedly decided to use 

the waterway lease for private conservation activities.82   

 

                                                 
75 OR. ADMIN. R. 141-082-0010. 
76 OREGON DEPARTMENT OF STATE LANDS, WATERWAY LEASING. LAND AND WATERWAY MANAGEMENT, available 
at http://statelands.dsl.state.or.us/DSL/LW/leaseqa.shtml (last visited August 21, 2006). 
77 Interview with Kevin Moynahan, Assistant Director of Removal-Fill Permits, DSL, in Salem, OR (May 8, 2006). 
78 Interview with Kevin Moynahan, Assistant Director of Removal-Fill Permits, DSL, in Salem, OR (May 8, 2006). 
79 OREGON DEPARTMENT OF STATE LANDS, DO YOU NEED A LEASE?, available at 
http://statelands.dsl.state.or.us/DSL/LW/needlease.shtml (last visited August 22, 2006).  
80 OR. ADMIN. R. 141-082-0060(7). 
81 OR. ADMIN. R. 141-082-0060(8). 
82 Interview with Kevin Moynahan, Assistant Director of Removal-Fill Permits, DSL, in Salem, OR (May 8, 2006). 
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4.1.1.1 Rights Retained by State 

DSL reserves several rights of access for itself and for the public by default when 

granting waterway leases. Lessees hold the land “ ...subject to the easement of the public, under 

the provisions and restrictions of law, to enter thereon and remove oysters and other shellfish 

therefrom.” 83  The leased land “ ...shall remain available and open to the public for commerce, 

navigation, fishing, and recreation unless restricted or closed to public entry by the State Land 

Board or Division.” 84 Given this, DSL does not lease state-owned submersible and submerged 

land for the explicit purpose of preventing public use.85 Waterway leases are exclusive foremost 

in that they prevent DSL from leasing the same area to someone else. In most cases, water leases 

do not allow lessees to exclude the public from leased sites; however, there are exceptions. With 

DSL´s permission, a lessee may prohibit the public from entering unsafe portions of the leased 

area. Lessees may also prohibit the public's use of personal private property located within the 

leased area.86  

The right to restrict public use of lessee-owned property is a strong right, but its 

application to conservation projects depends on whether there are structures (in the form of 

pilings, piers, or habitat) on the site that can be defined as "lessee-owned property." Although 

DSL is reluctant to exclude public trust uses, in some circumstances, such as a sensitive 

conservation project, the public may be excluded. Upon request, DSL may restrict public access 

for safety reasons, or “ ...in connection with the authorized use or activity, or for any other 

purpose consistent with the policies of Oregon Administrative Rules 141-082-0010.” 87  DSL 

suggested that protection of conservation efforts could be an acceptable purpose for restricting 

public access.88   

Lastly, DSL consistently reserves three other rights in waterway leases: (1) the right to 

minerals, deposits, and geothermal resources; (2) the right to enter at any time to inspect or 

manage; and (3) the right to grant easements across the leasehold for pipelines, cable lines, or 

                                                 
83 OR. REV. STAT. § 274.060(2). 
84 OR. ADMIN. R. 141-082-0060(3). 
85 OREGON DEPARTMENT OF STATE LANDS, WATERWAY LEASING. LAND AND WATERWAY MANAGEMENT, available 
at http://statelands.dsl.state.or.us/DSL/LW/leaseqa.shtml (last visited August 21, 2006). 
86 OR. ADMIN. R. 141-082-0060(4). 
87 OR. ADMIN. R. 141-082-0060(3). 
88 Interview with Kevin Moynahan, Assistant Director of Removal-Fill Permits, DSL, in Salem, OR (May 8, 2006). 



Assessment of Law, Policy, and Practice Related to Private Conservation of  
Oregon Submersible and Submerged Lands 
   
 

    
Page 21 of 46 

other lawful purposes.89  These reservations were made under the advisement of the Department 

of Justice, and thus DSL is reluctant to make exceptions which would need DOJ approval.90  

However, these rights are rarely exercised and, when necessary, DSL makes an effort to be 

reasonable to the lessee.91  

 

4.1.1.2 Exemptions to Leasing 

 Some activities on submersible and submerged lands may be exempt from leasing 

requirements.92 For example, leases are not required for:  

�  Public boat ramps;  

�  Wharves; 

�  Temporary log tie-ups 

�  Navigational aids; 

�  Government function facilities;  

�  Qualifying non-commercial private use docks, floats, and/or boat houses;  

�  Floating recreational cabins; and 

�  Water sport structures.  

 Most structures that do not require a lease must be "registered" with DSL. Reduced 

leasing requirements via exemptions result in proportional reductions in the rights ultimately 

acquired by project proponents. For example, transient uses do not require any notice to DSL, 

but they also do not grant the user any special rights. "Transient Use" means any public trust use 

of submersible and submerged land which is of a short or intermittent duration, not more than 14 

consecutive days in any one location or area.93  Transient uses do not require leases, registration, 

or notice to DSL but also are not guaranteed a specific use at a specific location and time.94 

Avoiding lease requirements by operating a conservation activity as a transient use would 

relinquish lease rights, such as the right to protect the conservation project or exclude others.  

                                                 
89 Department of State Lands “Submerged and Submersible Land Lease”  contract § 5.2. 
90 Interview with Kevin Moynahan, Assistant Director of Removal-Fill Permits, DSL, in Salem, OR (May 8, 2006). 
91 Interview with Kevin Moynahan, Assistant Director of Removal-Fill Permits, DSL, in Salem, OR (May 8, 2006). 
92 OREGON DEPARTMENT OF STATE LANDS, WATERWAY LEASING. LAND AND WATERWAY MANAGEMENT, available 
at http://statelands.dsl.state.or.us/DSL/LW/leaseqa.shtml (last visited August 21, 2006). 
93 OR. ADMIN. R. 141-082-0020(69) (definition of “public trust”  discussed infra). 
94 OR. ADMIN. R. 141-082-0030(4)(b). 
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While, DSL may create additional exemptions to leasing requirements,95  in-water 

conservation projects would likely not qualify for current or future leasing exemptions. While a 

lease exemption may be attractive because it would initially expedite projects, it would not 

provide entities with any certainty or continuity of a lease.  

 

4.1.1.3 Application Review and Comment 

DSL solicits review and comment on lease applications from the “ ...appropriate city or 

county planning department, pertinent state and federal agencies, and all lessees and riparian 

property owners (as available from the local county assessor's office records) within two hundred 

(200) feet of the proposed or existing use….” 96 Additionally, DSL reviews the application 

against its policies, determines the actual size necessary for the proposed use, and, if the 

preference right holder does not exercise its right, submits the lease to two weeks of public 

bidding.97  Finally, waterway leases must be approved as consistent with Comprehensive Plans 

and zoning requirements of any local government with jurisdiction. 

 

4.1.1.4 Leasing Preference Rights 

Waterway lease applicants benefit significantly when they have the cooperation of the 

abutting or fronting owner(s) (i.e., “adjacent riparian owner”  or “preference right holder” ). 

Owners of riparian property fronting or abutting a proposed lease site have the right to purchase 

the lease with their “preference rights”  after DSL has approved an application and before the 

applicant acquires the lease.98 Additionally, a preference right holder exercising the preference 

right takes the lease before public bidding at the base rate set by DSL.99 DSL prefers to avoid the 

public bidding process with arrangements where the preference right holder exercises the right 

and then assigns the lease to the original applicant.100 

                                                 
95 OR. REV. STAT. § 274.043(3). 
96 OR. ADMIN. R. 141-082-0049(1). DSL maintains lists of governmental entities by location from which to solicit 
comments on lease applications. Interview with Kevin Moynahan, Assistant Director of Removal-Fill Permits, DSL, 
in Salem, OR (May 8, 2006). 
97 OR. ADMIN. R. 141-082-0049. 
98 OR. REV. STAT. § 273.040. 
99 OR. ADMIN. R. 141-082-0049(6)(c).  
100 Interview with Kevin Moynahan, Assistant Director of Removal-Fill Permits, DSL, in Salem, OR (May 8, 2006). 
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DSL interprets the preference right to extend across the seabed without limit within state 

waters.101 Thus, submerged lands at the seaward edge of the three-mile territorial sea are subject 

to preference rights. However, DSL is considering limits on the extent of the right.102  Finally, 

DSL does not consider any other riparian rights that might exist, such as the right to wharf out, 

when reviewing a lease application.103     

 

4.1.1.5 Valuation of Leases 

DSL operating funds come primarily from lease and easement fees incurred by users of 

the state-owned lands.104 As a result, the waterway lease could potentially be expensive for 

large projects depending on which price calculation DSL applies. The annual rent105 for 

waterway leases is calculated with base minimum rates and formulas for different types of uses 

(e.g., marinas).106  Conservation is likely not encompassed by any of the existing, specified uses 

within the rent-related regulations.107  Therefore, DSL would normally determine lease rates for 

conservation projects on a case-by-case basis. The base minimum annual rent would be the 

greater of (1) $275; (2) $0.0056/sq ft (approximately $244/acre); or (3) the DSL 

determination.108  The rate may be subject to an annual increase of 3%.109   

Alternatively, educational, scientific, and similar charitable organizations may lease at a 

flat annual fee of $275 regardless of the area of the lease.110  The fee for this type of waterway 

lease is not subject to annual increase.111  Since The Nature Conservancy is a charitable 

organization that employs over 700 scientists,112 undertakes numerous scientific research 

projects throughout the World, and would likely implement research and/or monitoring on most 

if not all of its conservation leasing projects, it may qualify for the flat annual fee. Other private 
                                                 
101 Interview with Kevin Moynahan, Assistant Director of Removal-Fill Permits, DSL, in Salem, OR (May 8, 2006). 
102 Interview with Kevin Moynahan, Assistant Director of Removal-Fill Permits, DSL, in Salem, OR (May 8, 2006). 
103 Interview with Kevin Moynahan, Assistant Director of Removal-Fill Permits, DSL, in Salem, OR (May 8, 2006). 
104 Telephone Interview with Chris Castelli, Property Manager, Oregon Dept. of State Lands in Salem, Oregon (June 
15, 2006). The Land & Water Management Division is entirely self-funded, and the entire department is 
approximately 85% self-funded. Id. 
105 DSL’s Asset Management Plan provides more information on valuation policies, available at 
http://egov.oregon.gov/DSL/DO/amp.shtml (last visited September 19, 2006). 
106 OR. ADMIN. R. 141-082-0100. 
107 OR. ADMIN. R. 141-082-0100(4)(a)-(h). 
108 OR. ADMIN. R. 141-082-0100. 
109 OR. ADMIN. R. 141-082-0100(5)&(9). 
110 OR. ADMIN. R. 141-082-0100(4)(e). 
111 OR. ADMIN. R. 141-082-0100(4)(e). 
112 The Nature Conservancy, About Us, available at http://www.nature.org/aboutus/ (last visited August 22, 2006). 
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conservation organizations may similarly qualify. As such, DSL has initially indicated that it 

might apply the minimum $275 per year rent for private conservation projects. The Hatfield 

Marine Science Center, part of Oregon State University, qualifies as a scientific organization for 

a lease of more than 10 acres in Newport, Oregon.113   

In addition, the rule for educational/scientific waterway leases specifies that the rate is for 

“ [h]istorical vessels, moorages, docks or similar structures.” 114  However, preliminary 

investigation indicates the possibility that such structures may not be necessary to qualify for a 

lease. The low rental fee and the similarities between education, science, and conservation give 

this type of lease strong potential for conservation activities.  

After the annual rent is set and before public bidding begins, the preference right holder 

has the right to acquire the lease. If the public bidding phase is reached, multiple bidders are 

rare.115 As an additional expense, DSL requires the lessee to obtain commercial general liability 

insurance, pollution liability insurance, and workers compensation insurance.116 

 

4.1.1.6 Subleasing and Assignment 

A waterway lease may be subleased or assigned without DSL approval when allowed by 

regulation or in the terms of the lease.117 Subleases permitted outright by regulation include 

leases of portions of the leasehold in the ordinary course of business, such as rental of boat 

slips, and leases of the entire leasehold for less than one year if the use is explicitly authorized 

in the lease.118 New uses not approved in the terms of the lease must be reviewed as if they are a 

new lease application.119 A request to increase the size of a leased area must also be reviewed in 

the same manner.120 As part of the review process, local governments must also certify that the 

change complies with local management plans.  

 

                                                 
113 Interview with Kevin Moynahan, Assistant Director of Removal-Fill Permits, DSL, in Salem, OR (May 8, 2006). 
114  OR. ADMIN. R. 141-082-0100(4)(e). 
115 Interview with Kevin Moynahan, Assistant Director of Removal-Fill Permits, DSL, in Salem, OR (May 8, 2006). 
116 Department of State Lands “Submerged and Submersible Land Lease”  contract § 8. 
117 OR. ADMIN. R. 141-082-0090(1). 
118 OR. ADMIN. R. 141-082-0090(5). 
119 OR. ADMIN. R. 141-082-0080(3). 
120 OR. ADMIN. R. 141-082-0080(3). 
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4.1.2 Kelp Harvesting Leases 

A second DSL mechanism potentially useful for conservation leasing is the kelp lease. 

Oregon statutes grant DSL the authority to lease submerged lands “ ...for the purpose of 

harvesting kelp and other seaweed.” 121  Kelp leases are not common and DSL regulations do not 

address them specifically. If approached for a kelp lease, DSL may have to create a specific kelp 

lease form and process.122  The only exception from the kelp leasing requirement is for harvests 

of less than 2,000 pounds of kelp per year for the purpose of human consumption.123 

DSL must consult with the Oregon Department of Fish and Wildlife (ODFW) before 

issuing a kelp lease.124  The term of the lease may not exceed 50 years125 and not more than 40 

miles of coast line may be leased to one person.126  At the end of the year, the lessee must pay a 

sum fixed by the DSL “ ...for all kelp or other seaweed harvested under the lease.” 127   

The lessee must make a “ ...practical survey showing the amount and condition of kelp...”  

within the lease area and provide it to DSL within six months of start of the lease.128  Failure to 

conduct and provide the study results in automatic cancellation of the lease.129 

 

4.1.3 Withdrawals from Leasing 

DSL rules provide for restrictions or closures of submersible and submerged lands upon 

request by any person: "The Land Board may, based upon a request from any person, including a 

public agency, declare that certain state-owned submerged and/or submersible lands shall not be 

available for lease, registration, temporary use permit, public facility license, or that any such 

lease, registration, temporary use permit, or public facility license shall be limited to certain 

designated uses, or that any such authorizations must meet certain specific conditions designed to 

protect public trust values in a specific area."130 

 

                                                 
121 OR. REV. STAT. § 274.885(1) (note that the statute includes “submerged”  lands but omits the term 
“submersible” );  See generally OR. REV. STAT. §§ 274.885 – 274.895. 
122 Interview with Kevin Moynahan, Assistant Director of Removal-Fill Permits, DSL, in Salem, OR (May 8, 2006). 
123 OR. REV. STAT. § 274.895. 
124 OR. REV. STAT. § 274.885(1). 
125 OR. REV. STAT. § 274.885(2). 
126 OR. REV. STAT. § 274.885(2). 
127 OR. REV. STAT. § 274.885(2). 
128 OR. REV. STAT. § 274.890. 
129 OR. REV. STAT. § 274.890. 
130 OR. REV. STAT. § 141-082-0120(1). 
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 As such, the Land Board can, by rule, close or restrict development on state-owned 

submersible and submerged land in order to prevent unreasonable interference with the public's 

right to use the waterway for commerce, navigation, fishing and recreation. The rule could also 

set limits on the size, location and type of use. This could be a significant tool for conservation 

efforts on state-owned lands depending on the willingness of the Land Board to exercise this 

authority. However, site-specific, rule-based restrictions on leasing promulgated by the Land 

Board will not provide private conservation organizations with any proprietary or protective 

rights over sites. 

 

4.2 Oregon Department of Agr iculture 

The Oregon Department of Agriculture (ODA) administers shellfish plat leases for 

commercial shellfish operations on state-owned lands (see Figure 6 for an example of shellfish 

plats in Yaquina Bay).131 The shellfish plat program is only a small part of the Natural Resources 

Division of ODA, which grosses significantly less than $20,000 per year.132  Furthermore, it is 

the sole program that ODA administers in the state’s marine waterways. During interviews for 

this report, ODA expressed an interest in collaborating with TNC.133  In particular, ODA is 

interested in digitized maps of plats within estuaries.134   

The shellfish plats are leased strictly for commercial cultivation and, therefore, might 

require a combination of minimal/sustainable shellfish harvest and restoration if used for 

conservation projects.135 Additionally, the plat owners acquire the limited right to exclude the 

public only as necessary to protect the cultivation operations, which would be a significant 

protection for conservation projects intermingled with commercial plats. Compared to the 

waterway lease, the low cost and lack of expiration for shellfish plats are more advantageous 

than the potential cost and maximum 15-year term of waterway leases. Thus, conservation 

agreements with commercial cultivators might be beneficial.  

                                                 
131 OR. REV. STAT. § 622.210 et seq. 
132 Interview with John Byers, Program Manager, and Jim Johnson, Land Use & Water Planning Coordinator, ODA, 
in Salem, OR (May 19, 2006). 
133 Interview with John Byers, Program Manager, and Jim Johnson, Land Use & Water Planning Coordinator, ODA, 
in Salem, OR (May 19, 2006). 
134 Interview with John Byers, Program Manager, and Jim Johnson, Land Use & Water Planning Coordinator, ODA, 
in Salem, OR (May 19, 2006) (noting that ODA’s goal is to digitize maps within five years). 
135 OR. ADMIN. R. 603-082-0020(2) (defining  Cultivation as “growing [shellfish] with the primary intent to make a 
profit in money.” ). 
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As administrators of the shellfish plat program, ODA comments on other proposed 

activities such as sewer outfalls which may adversely impact shellfish cultivation and other 

marine resources.136 

Figure 6: Shellfish Plats in Yaquina Bay, OR 

 

 

4.2.1 Background on Shellfish Plats 

For the purpose of the shellfish plat program, "shellfish" include oysters, clams, and 

mussels;137 however, nearly all the current leases are for oysters.138 The leasing authority applies 

                                                 
136 Interview with John Byers, Program Manager, and Jim Johnson, Land Use & Water Planning Coordinator, ODA, 
in Salem, OR (May 19, 2006). 
137 OR. REV. STAT. § 622.010(5). 
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only to state-owned lands, whether under freshwater or saltwater or on dry land.139 An estimated 

50% of commercially cultivated oysters in Oregon are on state-owned lands.140 The remaining 

commercial operations are on lands owned by counties, private persons, or other non-state 

entities. ODA typically receives zero to two new applications for plats each year.141 

Plats range in size from two acres to more than 1,000 acres, but most are less than 100 

acres.142 Many plat operations require additional permits for dredge and fill activities.143 

Aquaculture other than shellfish, though potentially limited, is authorized at the county level.144 

 

4.2.2 Application Process for  Shellfish Plats 

Applications for shellfish plats are subject to review and comment by governmental 

bodies and the general public.145 In addition to customary newspaper notices, ODA notifies 

governmental bodies and nearby plat holders and any individual who requests to be notified of 

lease applications.146 ODA determines if the proposed plat is suitable for cultivation,147 verifies 

                                                                                                                                                             
138 Interview with John Byers, Program Manager, and Jim Johnson, Land Use & Water Planning Coordinator, ODA, 
in Salem, OR (May 19, 2006). 
139 OR. REV. STAT. § 622.290(1). ODA defines “state lands”  in its rules as lands lying below ordinary high water 
(OR. REV. STAT. § 603-082-0020(8)), but in conversation ODA described “state lands”  as including dry land in 
discussion (Interview with John Byers, Program Manager, and Jim Johnson, Land Use & Water Planning 
Coordinator, ODA, in Salem, OR (May 19, 2006)). Additionally, the rules define “submerged lands”  and 
“submersible lands”  using identical language as DSL. OR. REV. STAT. § 603-082-0020(9), (10). The definitions were 
added at the suggestion of DSL. In practice ODA defers to DSL’s interpretation and they are only used to help 
define plat boundaries in grants by ODA. Interview with John Byers, Program Manager, and Jim Johnson, Land Use 
& Water Planning Coordinator, ODA, in Salem, OR (May 19, 2006). Finally, OR. REV. STAT. § 603-082-0010 states 
the purpose of the rules is to lease “coastal estuaries”  for commercial cultivation. This language would appear to 
restrict ODA’s program to estuaries. However, the term “coastal estuaries”  was an error in drafting and should not 
be read as restricting ODA’s jurisdiction from any state-owned lands. Interview with John Byers, Program Manager, 
and Jim Johnson, Land Use & Water Planning Coordinator, ODA, in Salem, OR (May 19, 2006).  
140 This estimate is a rough unofficial estimate made by an unknown person, but mentioned and given some 
credibility by Mr. Johnson or Mr. Byers. Most of the cultivation on non-state lands is on lands owned by ports or 
counties. Interview with John Byers, Program Manager, and Jim Johnson, Land Use & Water Planning Coordinator, 
ODA, in Salem, OR (May 19, 2006).. 
141 Interview with John Byers, Program Manager, and Jim Johnson, Land Use & Water Planning Coordinator, ODA, 
in Salem, OR (May 19, 2006). 
142 Informal review of ODA records.  
143 Interview with John Byers, Program Manager, and Jim Johnson, Land Use & Water Planning Coordinator, ODA, 
in Salem, OR (May 19, 2006).; Dredge and fill permits would likely be obtained through DSL’s State Programmatic 
General Permit. 141-085-0021. 
144 Interview with John Byers, Program Manager, and Jim Johnson, Land Use & Water Planning Coordinator, ODA, 
in Salem, OR (May 19, 2006). 
145 OR. REV. STAT. § 622.250(2), OR. ADMIN. R.  603-082-0030(2), Interview with John Byers, Program Manager, 
and Jim Johnson, Land Use & Water Planning Coordinator, ODA, in Salem, OR (May 19, 2006)..  
146 Interview with John Byers, Program Manager, and Jim Johnson, Land Use & Water Planning Coordinator, ODA, 
in Salem, OR (May 19, 2006). 
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state ownership of the land, and identifies potential environmental problems and conflicts with 

navigation, land use zoning, and other uses. ODA relies on DSL and the county assessor’s office 

to determine ownership and relies on public comments to identify possible use conflicts.148   

Conflicting uses include public trust uses such as navigation149 and natural shellfish 

harvesting.150 The last two shellfish plat applications denied by ODA involved conflicts with 

navigation.151 To date, shellfish plat leases have not conflicted with waterway leases because the 

latter are typically along the shoreline whereas aquaculture plats are typically in deeper water.152  

Theoretically, an aquaculture plat lease and a waterway lease could exist in the same location for 

non-conflicting uses.153   

ODA places restrictions on approved shellfish plats as needed to protect vegetation and 

proscribe the means of harvesting.154 On a historical note, the Oregon Department of Fish and 

Wildlife (ODFW) managed shellfish plats prior ODA.155 The transfer of authority to ODA 

                                                                                                                                                             
147 OR. REV. STAT. § 622.250, OR. ADMIN. R. 603-082-0050. ODA has the authority to classify all lands independent 
of applications to lease them, but does not do so because of the size of the estuaries and because of the small number 
of applications. Interview with John Byers, Program Manager, and Jim Johnson, Land Use & Water Planning 
Coordinator, ODA, in Salem, OR (May 19, 2006).. 
148 Interview with John Byers, Program Manager, and Jim Johnson, Land Use & Water Planning Coordinator, ODA, 
in Salem, OR (May 19, 2006). 
149 Some types of oyster cultivation use structures that obstruct navigation. Interview with John Byers, Program 
Manager, and Jim Johnson, Land Use & Water Planning Coordinator, ODA, in Salem, OR (May 19, 2006).  
150 OR. ADMIN. R. 603-082-0020(7) (noting that “Public trust values include commerce, navigation, fishing and 
recreation” ). OR. ADMIN. R. 603-082-0050 (noting that  “ (1) In determining if an area is suitable for cultivation of 
oysters, clams or mussels, the department shall consider the following: 

(a) Consistency with local land use regulations, plans and zoning requirements and with the Statewide 
Planning Goals. 
(b) Consistency with applicable local, state or federal laws. 
(c) Certification or approval status by the department for harvest intended for human consumption. 
(d) Compatibility with existing commercial fishing and shellfish operations including crabbing, shrimping 
and clamming. 
(e) Impacts on fish and wildlife habitat. 
(f) Impacts on navigation. 
(g) Compatibility with recreational activities, commerce or other public uses or public trust values. 
(h) Evidence that the land is owned by the state. 
(i) If the land is available for shellfish cultivation.” ). 

151 Interview with John Byers, Program Manager, and Jim Johnson, Land Use & Water Planning Coordinator, ODA, 
in Salem, OR (May 19, 2006). 
152 Interview with John Byers, Program Manager, and Jim Johnson, Land Use & Water Planning Coordinator, ODA, 
in Salem, OR (May 19, 2006). 
153 Interview with John Byers, Program Manager, and Jim Johnson, Land Use & Water Planning Coordinator, ODA, 
in Salem, OR (May 19, 2006). 
154 Interview with John Byers, Program Manager, and Jim Johnson, Land Use & Water Planning Coordinator, ODA, 
in Salem, OR (May 19, 2006). 
155 Interview with John Byers, Program Manager, and Jim Johnson, Land Use & Water Planning Coordinator, ODA, 
in Salem, OR (May 19, 2006). 
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occurred no later than 1981.156 During ODFW's management, there were comparatively few 

restrictions placed on the shellfish plat leases.157 Therefore, older leases are generally more 

permissive for the cultivator.  

 

4.2.3 Costs of Shellfish Plats and Withdrawal of Plats 

The shellfish plat application fee is $250.158 Additionally, the annual fee is $4 per acre.159 

Taxes for oysters are 10 cents per gallon if sold by the gallon, 10 cents per bushel (9.3 gallons) if 

sold in the shell by the bushel, or one cent per dozen if sold by the dozen.160 The receipt of the 

aforementioned taxes on sales is ODA’s primary method of verifying that a plat is still being 

used commercially.161 Additionally, owners of neighboring plats typically report suspected 

inactivity to ODA.162 ODA has limited resources with which to investigate and respond to 

possible unproductive use. As of the print date for this report, ODA had never terminated a plat 

lease.163   

As previously noted, shellfish plats are perpetual. ODA may, at its discretion, withdraw a 

plat that is unproductive or abandoned.164 An unproductive plat is defined as one in which more 

than one-half of the lands are unproductive for three years, except where the unproductiveness is 

caused by governmental health restrictions, the unavailability of seed, or infestation by pest or 

disease.165 Abandonment occurs when the plat is held for a purpose other than commercial 

cultivation, when a condition imposed by ODA in the grant is violated, or if the plat is not 

                                                 
156 OR. REV. STAT. § 622.210 (The editor’s note to the statute indicates that the statute designating ODA jurisdiction 
over commercial plats was written in 1981; it is possible that ODA was designated prior to 1981 in a completely 
different statute that is not referenced in the editor’s note.) 
157 Interview with John Byers, Program Manager, and Jim Johnson, Land Use & Water Planning Coordinator, ODA, 
in Salem, OR (May 19, 2006). 
158 OR. REV. STAT. § 622.250(1). 
159 OR. REV. STAT. § 622.290(4). 
160 OR. REV. STAT. § 622.290(2). 
161 Interview with John Byers, Program Manager, and Jim Johnson, Land Use & Water Planning Coordinator, ODA, 
in Salem, OR (May 19, 2006). 
162 Interview with John Byers, Program Manager, and Jim Johnson, Land Use & Water Planning Coordinator, ODA, 
in Salem, OR (May 19, 2006). 
163 Interview with John Byers, Program Manager, and Jim Johnson, Land Use & Water Planning Coordinator, ODA, 
in Salem, OR (May 19, 2006). 
164 OR. REV. STAT. § 622.280, OR. ADMIN. R. 603-082-0090. 
165 OR. REV. STAT. § 622.280(1), OR. ADMIN. R.  603-082-0090(3)(a). 
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properly marked.166 Several plats in contaminated waters are unproductive but are not subject to 

withdrawal because of the governmental health restriction exception.167 

 

4.2.4 Rights Affected by Shellfish Plats 

The plat owner only has the right to cultivate shellfish in the plat, even though the plats 

are held as private property.168 The only public rights that are limited are those that would harm 

the oysters if exercised,169 which, significantly, are similar to activities potentially harmful to 

conservation projects such as oyster poaching or construction that would affect the habitat. 

However, a person does not commit trespass merely by entering a plat.170 ODA is not involved in 

enforcing protection of oyster plats from such harm.171 Instead, the plat owner must contact law 

enforcement or seek a private remedy.  

Since activities that would harm a shellfish operation may also harm a conservation 

project, conservation projects may be successful if combined with a commercial cultivator 

through a private agreement with the cultivator. However, the plat lease does not grant the right 

to conduct activities other than commercial shellfish cultivation. Therefore, if the conservation 

project was non-transient and included activities that could not be articulated as relating to 

shellfish cultivation, it might require some other form of lease or permit from DSL.  

ODA does not recognize any special rights of fronting and abutting riparian landowners 

when granting a shellfish plat lease.172 A riparian owner may comment on an application as a 

member of the public. Additionally, ODA always checks if the riparian owner owns submerged 

or submersible lands during the classification stage of application review. 

 

                                                 
166 OR. REV. STAT. § 622.280(2), OR. ADMIN. R. 603-082-0090(3)(b). 
167 Interview with John Byers, Program Manager, and Jim Johnson, Land Use & Water Planning Coordinator, ODA, 
in Salem, OR (May 19, 2006). 
168 OR. REV. STAT. § 622.330 (defining the rights of the plat owner and the rights of the public);  OR. ADMIN. R. 
603-082-0020(2) (defining permissible cultivation activity). 
169 Interview with John Byers, Program Manager, and Jim Johnson, Land Use & Water Planning Coordinator, ODA, 
in Salem, OR (May 19, 2006). 
170 Interview with John Byers, Program Manager, and Jim Johnson, Land Use & Water Planning Coordinator, ODA, 
in Salem, OR (May 19, 2006). 
171 Interview with John Byers, Program Manager, and Jim Johnson, Land Use & Water Planning Coordinator, ODA, 
in Salem, OR (May 19, 2006). 
172 Interview with John Byers, Program Manager, and Jim Johnson, Land Use & Water Planning Coordinator, ODA, 
in Salem, OR (May 19, 2006). 
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4.2.5 Transfer  of Shellfish Plats 

Plats are freely transferable by lease or assignment or other means without the consent of 

ODA.173 ODA requires notice within 30 days of the transfer and a $100 re-issuance fee.174   

 

4.3 Oregon Parks and Recreation Department &  Ocean Shore Permits 

The Oregon Parks and Recreation Department (OPRD) manages state parks and similar 

areas, including the ocean shore (i.e., beaches).175 The Natural Resource Division is responsible 

for land stewardship, marine conservation, department-wide resource policies, and park plants 

and animals.176 OPRD finalized its Ocean Shore Management Plan in June 2005.177  The 

Management Plan is the first comprehensive review of OPRD’s “key management responsibility 

for Oregon’s beaches.” 178  That responsibility includes the administration of the Ocean Shore 

Permit, which is required for improvements on the ocean shore.179  

While the Ocean Shore Permit is regulatory in nature (as opposed to proprietary, such as 

a lease), a brief review of its applicability to conservation projects is merited as most projects, 

whether conservation-related or not, on ocean beaches require an Ocean Shore Permit. The 

purpose of the 1967 Beach Bill, which created the Ocean Shore Permit, is to “ ...preserve and 

maintain the sovereignty of the state heretofore legally existing...”  in the ocean shore for public 

use, particularly for scenic and recreational uses.180 The ocean shore is administered by OPRD as 

a state recreation area.181 Since the Ocean Shore Permit is regulatory in nature, unlike DSL's 

waterway lease and ODA's shellfish plat lease, the permit is not limited to state lands; it applies 

to all lands in the geographic area regardless of ownership.  

                                                 
173 Interview with John Byers, Program Manager, and Jim Johnson, Land Use & Water Planning Coordinator, ODA, 
in Salem, OR (May 19, 2006). 
174 OR. REV. STAT. § 622.340(2). 
175 OR. REV. STAT. § 390.111 (general parks jurisdiction); “Oregon Beach Bill”  OR. REV. STAT. § 390.605 - 
390.770. 
176 Oregon Parks and Recreation Department, Ocean Shore Management/Habitat Conservation Plan, available at 
http://www.oregon.gov/OPRD/NATRES/about_us.shtml (last visited September 19, 2006). 
177 Oregon Parks and Recreation Department, Ocean Shore Management/Habitat Conservation Plan, available at 
http://www.oregon.gov/OPRD/NATRES/about_us.shtml (last visited September 19, 2006). 
178 Oregon Parks and Recreation Department, Ocean Shore Management/Habitat Conservation Plan 1, available at 
http://www.oregon.gov/OPRD/NATRES/about_us.shtml (last visited September 19, 2006). 
179 OR. REV. STAT. § 390.640, OR. ADMIN. R. 736-020. 
180 OR. REV. STAT. § 390.610. 
181 OR. REV. STAT. § 390.610(3). “ �State recreation area’  means a land or water area, or combination thereof, under 
the jurisdiction of the State Parks and Recreation Department used by the public for recreational purposes.”  OR. 
REV. STAT. § 390.605(3). 
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There are two dimensions to the geographic jurisdiction of the Ocean Shore Permit. First, 

the permit includes the shores facing the open ocean, but does not include inland shores on bays 

and estuaries. Second, the permit applies only between the extreme low tide line and the upland 

vegetation line. The extreme low tide is the lowest tide ever recorded, not an average low or an 

annual low.182 The vegetation line is defined as the highest of the statutory vegetation line or the 

“ line of established upland shore vegetation,”  whichever is farther inland.183 The statutory 

vegetation line is defined by a set of points approximating the actual vegetation line along the 

ocean shore. The actual vegetation line is determined on a case-by-case basis for each 

application. 

Additionally, the permit is for “ improvements”  within the geographic area described 

above. Improvements include “ ...filling a portion of the ocean shore; removal of material from 

the ocean shore; or a structure, appurtenance or other addition, modification or alteration 

constructed, placed or made on or to the land.” 184 Due to the harsh wave action, particularly 

during winter storms, the majority of activity on the shore is to prevent erosion. The most 

common alteration is reinforcement of upland property by adding fill or constructing a riprap.185   

OPRD processes an average of fifteen permits each year, though the volume and type 

depend on the strength of the preceding winter storms.186 The typical size is between 50 and 100 

feet.187 Additionally, most permits do not have time limits after which the alterations must be 

removed.188 Instead, the fill or riprap remains on the shore as long as the wave conditions allow. 

Time limits are placed on activities like temporary roads that are necessary for construction of 

beach reinforcement.189 The price for the Ocean Shore Permit is normally based on the 

construction cost with a $400 minimum, but uncertainties exist as to how the fee would apply to 

a long-term conservation project rather than typical beach reinforcement. 

OPRD appears to have concurrent jurisdiction with DSL over activities on the ocean 

shore owned by the state below the OHW line. However, DSL has rarely, if ever, required a 

                                                 
182 Interview with Tony Stein, Coastal Land Use Coordinator, OPRD, in Newport, OR (June 1, 2006). 
183 OR. REV. STAT. § 390.605(2). 
184 OR. ADMIN. R. 736-020-0002. See also OR. REV. STAT. § 390.605(1) for the statutory language. 
185 Interview with Tony Stein, Coastal Land Use Coordinator, OPRD, in Newport, OR (June 1, 2006). 
186 Interview with Tony Stein, Coastal Land Use Coordinator, OPRD, in Newport, OR (June 1, 2006). 
187 Interview with Tony Stein, Coastal Land Use Coordinator, OPRD, in Newport, OR (June 1, 2006). 
188 Interview with Tony Stein, Coastal Land Use Coordinator, OPRD, in Newport, OR (June 1, 2006). 
189 Interview with Tony Stein, Coastal Land Use Coordinator, OPRD, in Newport, OR (June 1, 2006). 
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waterway lease for activities or alterations permitted by OPRD.190 The geographic separation 

appears to be an informal understanding rather than a codified rule. When an alteration is at the 

mouth of an estuary, the two agencies generally choose which one will authorize the 

alteration.191 Furthermore, an applicant for an Ocean Shore Permit often owns the land the 

alteration will be on, in which case DSL would not have jurisdiction to issue a waterway lease.  

In evaluating Ocean Shores Permit applications, OPRD weighs the public recreational 

values strongly against the necessity of the proposed alteration. OPRD applies rule-based 

standards to evaluate the detriment of a proposed alteration. OPRD has general standards, scenic 

standards, recreation use standards, safety standards, and natural and cultural resource 

standards.192  

 The general standards require a project to be justified and to protect the public rights in 

the ocean shore. As demonstrated by the “ justification”  requirement, the Ocean Shore Permit 

takes a defensive posture towards projects on the ocean shore: an applicant must show a 

meaningful need or benefit for the project before receiving access to the ocean shore.  

OPRD also evaluates the detriment caused to the ocean shore. A significant difference 

between the Ocean Shore Permit and the other possible conservation authorization mechanisms 

is that the other mechanisms evaluate an application almost entirely based on the detriment to 

public and private resources without requiring the project itself to be inherently justified. 

However, conservation projects would likely compliment or enhance many of OPRD's values 

exemplified in the scenic, safety, and natural/cultural resource standards.193, 194, 195, 196 

The recreational value of the ocean shore to the public is a strongly protected public 

value. While a conservation project may have minimal or positive effects on other values, a 

sensitive project requiring exclusion of the public would directly conflict with public access. 

However, since there is an explicit exception for the protection of “sensitive biological 

resources”  conservation projects may be able to overcome such conflicts. 

                                                 
190 Interview with Tony Stein, Coastal Land Use Coordinator, OPRD, in Newport, OR (June 1, 2006). 
191 Interview with Tony Stein, Coastal Land Use Coordinator, OPRD, in Newport, OR (June 1, 2006). 
192 OR. REV. STAT. § 736-020-0005 - 736-020-0030. 
193 OR. REV. STAT. § 736-020-0015. 
194 OR. REV. STAT. § 736-020-0020. 
195 OR. REV. STAT. § 736-020-0025. 
196 OR. REV. STAT. § 736-020-0030. 
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Erosion is one of the biggest concerns for coastal property owners and is a major driver 

of comments from neighbors on proposed projects. Therefore, the implications, if any, for 

coastal erosion should be understood in advance of submitting an application for a conservation 

project. Preventing erosion on one parcel of land could help, hurt, or not affect nearby parcels 

depending on many variables such as wave magnitude and angle and ocean currents. Also, while 

some comments on applications will raise concerns about accelerated erosion, others may raise 

concerns about the alteration of natural erosion.  

A conservation project would necessarily benefit many of the values protected in the 

Natural and Cultural Resource Standards. Specifically, a conservation project is likely to: 

improve fish and wildlife resources; focus on rare and threatened species and habitat; and, 

enhance natural areas and air and water quality. However, OPRD rarely receives comments 

raising biological concerns over proposed projects.197 

OPRD has discretion to waive the permit requirements for activities which meet one or 

more of the following conditions: 

"(a) The alteration would have no identifiable construction value; 

(b) The alteration involves the removal or fill of less than 50 cubic yards of material on 

the ocean shore; 

(c) The alteration is an incident of an individual or group recreational activity;  

(d) The alteration utilizes materials naturally available on the ocean shore; and 

(e) The alteration consists of returning sand or other natural product to the ocean shore, 

when necessary to clear public access routes, protect buildings from sand or debris 

inundation, or protect other public or private infrastructure."198 

 

How these criteria might apply to conservation projects would depend on the nature of 

the project. OPRD most frequently applies the waiver to the restoration of sand after a storm has 

cut off public access.199 

It is unclear at this time the extent to which the Ocean Shore Permit is useful for 

conservation projects. One right potentially desired is the right to protect conservation sites from 

                                                 
197 Interview with Tony Stein, Coastal Land Use Coordinator, OPRD, in Newport, OR (June 1, 2006). 
198 OR. REV. STAT. § 736-020-0003(9). 
199 Interview with Tony Stein, Coastal Land Use Coordinator, OPRD, in Newport, OR (June 1, 2006). 
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other activities that may damage the sites' habitats and resources. However, the permit is not 

administered in the manner of a lease that grants property rights. The permit is required before 

alterations to the shore are made, but it is not designed to protect the shore alterations once 

completed. Despite that, shore alterations generally come at some cost to public use. Exclusion 

of the public from the space occupied by riprap is implicit in the granting of the permit. But a 

permit for conservation might require the exclusion to be explicit because riprap hinders public 

access merely by its existence, whereas a sensitive conservation project may need to actively 

exclude harmful uses.  

 

4.3.1 OPRD Protected Areas 

Protected areas along the coast that are established and managed by the Oregon Parks and 

Recreation Department can also affect the feasibility of private conservation leasing and 

ownership. OPRD is cooperating with the United States Fish and Wildlife Service and other 

agencies to conserve habitat for the western snowy plover on the South Coast of Oregon. The 

snowy plover was listed as a threatened species under the federal Endangered Species Act in 

1993.200 The snowy plover nests in sandy areas that are being encroached upon by human use 

and invasive European beachgrass.201 The protected area and restoration activities fall within 

OPRD’s jurisdiction. This issue merits further investigation for anyone attempting conservation 

projects in sandy recreation areas because the exclusion of the public from delicate habitat has 

proven to be challenging politically and practically.  

Private conservation projects may coincide with the goals of OPRD more closely than 

with DSL and ODA. Although all of them seek to protect natural resources to some degree, 

protection is OPRD’s defining mission.202 Therefore, OPRD may be more able to directly 

collaborate in conservation projects within its jurisdiction.203   

 

                                                 
200 Oregon Parks and Recreation Department, Draft Habitat Conservation Plan for the Western Snowy Plover 7 
(2004). 
201 Oregon Parks and Recreation Department, Draft Habitat Conservation Plan for the Western Snowy Plover 7 
(2004). 
202 OPRD Mission Statement http://www.oregon.gov/OPRD/about_us.shtml (last viewed 6/6/06) 
203 Interview with Tony Stein, Coastal Land Use Coordinator, OPRD, in Newport, OR (June 1, 2006) (indicating 
support for this suggestion). 
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4.4 Oregon Department of Fish and Wildlife 

The Oregon Department of Fish and Wildlife (ODFW) protects wildlife and issues 

licenses for hunting and fishing.204 ODFW has jurisdiction over “ ...all fish, shellfish, and all 

other animals living intertidally on the bottom....”205 That jurisdiction does not extend to 

commercially cultivated shellfish, which are managed by ODA.206 ODFW’s governing body, the 

Oregon Fish and Wildlife Commission, approved Oregon’s Nearshore Marine Resources 

Management Strategy in December 2005.207 The Strategy does not recommend specific 

regulations but rather presents recommendations for ODFW’s management and identifies 

potential areas of opportunity between the high tide line to the 55-meter depth contour for other 

public and private entity initiatives.  

 

4.4.1 ODFW Restr icted Areas 

 Among other things, ODFW has the statutory authority to close and restrict areas from 

fishing and shellfishing.208 In implementing this authority, ODFW has closed areas within some 

bays, such as Yaquina Bay and Netart's Bay, to shellfishing by establishing "research 

experimental clam culture" areas and "experimental oyster and clam cultivation study" areas.209 

Such closures might be of use to private conservationists if undertaken in cooperation with 

ODFW and in combination with other proprietary authorization mechanisms. Further discussion 

with ODFW regarding this mechanism is warranted. 

 

4.5 Oregon Department of Land Conservation and Development 

The Oregon Department of Land Conservation and Development (DLCD) is the lead 

state agency for ocean resources planning efforts.210 DLCD conducts consistency review of 

federal actions affecting Oregon’s coastal zone under the Coastal Zone Management Act.211 

                                                 
204 OR. REV. STAT. Chapters 496, 497, 498, 501. 
205 OR. REV. STAT. § 506.129. 
206 OR. REV. STAT. § 506.129(4). 
207 Oregon Department of Fish & Wildlife, Nearshore Resources Planning Project, available at 
http://www.dfw.state.or.us/MRP/nearshore/draft.asp (last viewed September 19, 2006). 
208 OR. REV. STAT. § 506.119, 506.129. 
209 OR. ADMIN. R. 635-005-0015.  
210 OR. REV. STAT. § 196.435. 
211 OR. REV. STAT. § 196.435; OR. ADMIN. R. 660-035; 16 U.S.C. §§ 1451 - 1465. 
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DLCD also assists the Oregon Ocean Policy Advisory Council (OPAC).212 OPAC is made up of 

ocean stakeholders appointed by the governor and serves as an advisory body and a forum for the 

discussion of ocean issues.213 The Oregon Territorial Sea Plan was approved by an earlier 

version of OPAC and adopted by DLCD in 1994.214 The plan describes the management 

framework and sets out management goals. Additionally, DLCD is undertaking efforts to 

establish a National Marine Sanctuary along the entire Oregon coast extending seaward to the 

continental margin.215 With the Governor’s backing, DLCD intends to use the sanctuary to 

strengthen state management abilities in the area. While the pending marine sanctuary might 

have profound positive affects on marine resources within Oregon, the timeframe and ultimate 

outcome of the designation process is unclear. As such, this report will not attempt to determine 

the virtue and applicability of the DLCD and OPAC efforts in regards to private conservation 

activities targeted at submersible and submerged lands. 

 

4.6 Oregon Department of Environmental Quality  

The Oregon Department of Environmental Quality (DEQ) administers National Pollution 

Discharge Elimination System (NPDES) permits in Oregon under the federal Clean Water 

Act.216 While submersible and submerged land conservation projects would not likely have 

continuous water discharges related to them, it is possible that short-term discharges could be 

connected to initial habitat improvement efforts, such as dredging of filled areas. These short-

term activities might need permitting through DEQ.  

 

4.7 Local Governments  

Local governments, including counties, cities, and port districts, add a layer of zoning 

ordinances to which coastal projects must conform. Most permits issued by the state explicitly 

require compliance with local comprehensive plans and zoning ordinances. Comprehensive plans 

                                                 
212 OR. REV. STAT. § 196.435. 
213 OR. REV. STAT. § 196.438, 196.443. 
214 Oregon Coastal Management Program, Territorial Sea Plan, available at 
http://www.oregon.gov/LCD/OCMP/Ocean_TSP.shtml (last visited September 19, 2006). 
215 Oregon Coastal Management Program, Background for the Proposed Oregon Coast National Marine Sanctuary, 
available at http://www.oregon.gov/LCD/OPAC/docs/meetings/marine_sanctuary_background_memo.pdf (last 
visited September 19, 2006). 
216 OR. REV. STAT. § 468B.035, OR. ADMIN. R. 340-045-0015.  
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may be certified by the Land Conservation and Development Commission as compliant with 

Statewide Planning Goals.217 At this time, private conservationists must check with local 

permitting requirements on a project-by-project basis. 

 

5.0 Conclusions 

Existing mechanisms are available and viable in Oregon for private conservation of 

submersible and submerged lands and resources and the administering agencies are supportive of 

conservation projects. As such, private conservationists have two primary options to proactively 

engage in conservation work on submersible and submerged lands as a means to meet their 

coastal and marine conservation objectives. Yet a third proactive option exists if private 

conservationists prefer to remain in advocacy roles.  

 

1. Restore and/or protect privately-owned submersible or submerged lands in bays, 

estuaries, or the open coast by acquiring fee-title or less-than fee-title interests from 

private landowners. In this scenario: DSL or ODA leases are not required; OPRD Ocean 

Shore Permits are likely required if restoring land and resources on coastal beaches; and 

local/federal permits are likely required if restoring land and resources.  

 

2. Restore and/or protect state-owned submersible or submerged lands in bays, estuaries, or 

the open coast by leasing sites. In this scenario: DSL waterway leases may be used for 

most conservation projects; alternatively, DSL kelp leases may be used if projects 

involve kelp harvesting or ODA shellfish plat leases may be used if projects involve 

shellfish cultivation; OPRD Ocean Shore Permit are likely required if restoring land and 

resources on coastal beaches; and local/federal permits are likely required if restoring 

land and resources.  

 

3. Protect state-owned submersible or submerged lands in bays, estuaries, or the open coast 

by requesting one or more of the following: designation as DFW restricted area, DSL 
                                                 
217 OR. REV. STAT. § 197.251(1). The 19 Statewide Planning Goals are available at 
http://www.lcd.state.or.us/LCD/goals.shtml (last visited September 19, 2006). The latter four goals directly address 
coastal management (Goal 16: Estuarine Resources, Goal 17: Coastal Shorelands, Goal 18: Beaches and Dunes, 
Goal 19: Ocean Resources). 
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withdrawn area, and/or OPRD protected area. Under this scenario DSL or ODA leases, 

OPRD Ocean Shore Permits, and local/federal permits are not required. 

 The specific elements of the options above are summarized in Table 1. Table 1 compares 

each protection mechanism available to private conservationists based on criteria such as 

geographic scope, permitted uses, costs, and protections afforded, among others. The 

determination of the best protections mechanism(s) should be applied on a case-by-case basis 

using the criteria identified in Table 1 along with other, project-specific criteria. Political and 

social reactions to the use of one or more of the protection mechanisms should also be 

considered.  

 Fee-title acquisition of privately-owned submersible or submerged lands is the option that 

provides the longest term (i.e., perpetual) in combination with the most inclusive rights. Less-

than fee-title acquisition of private lands would likely provide the longest term (variable, but 

usually perpetual) in combination with the next most inclusive rights. However, the rights 

acquired through less-than fee-title acquisition would vary and necessitate negotiation on a 

parcel-by-parcel basis. Opportunities to acquire private lands would primarily be in submersible 

(inter-tidal) areas, but there may be some private submerged (sub-tidal) lands in bays and 

estuaries. Privately-owned areas and subsequent acquisition opportunities may account for as 

much as 1/3 to 2/3 of the estuaries. 

Waterway leases are issued for a variety of uses. As such, conservation projects using 

waterway leases would not need to conform to specific uses (such as commercial operations) in 

order to be approved. Waterway leases apply only to state-owned submersible and submerged 

lands managed by the Department of State Lands, which only excludes state-owned areas of the 

outer coastal beach that are managed by the Department of Parks and Recreation. Presumably, if 

a conservation organization wanted to undertake "general" conservation project on submerged 

lands, the waterway lease would be the only available state authorization mechanism. Waterway 

leases could provide up to 15 years of site-specific protection for as little as $275 per year.  

To obtain a kelp lease, the statute requires that an unspecified level of harvest is 

conducted. As such, conservation projects implemented under a kelp lease must be planned 

around kelp harvesting, which could be undertaken as research as in California or as a pilot 

market-based approach to sustainable harvesting. The option to enter into kelp leases is limited 

to state-owned submerged lands. If designed creatively, individual kelp leases could provide 
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protection of kelp and related resources of up to 40 miles of coast for a 50-year period. Kelp 

leases, however, do not currently exist in Oregon nor does an official state program exist to issue 

new kelp leases.  

Shellfish plat leases also require a specific use. Under existing law, conservation projects 

implemented via shellfish plat leases would have to be planned around shellfish cultivation and 

harvest for commercial purposes. Given this requirement, shellfish plat leases are another 

opportunity to pilot a market-based approach to sustainable harvest. Shellfish plat leases would 

likely be the most expedient way to acquire existing leases through assignment or subleasing. 

However, conservation activities must be sufficiently similar to the original shellfish plat lease 

use so additional approvals would not be required and protective rights acquired with the original 

lease could also protect the conservation project. For example, a shellfish plat lease may be 

adequate for an oyster restoration project in which the oysters were sustainably harvested. 

However, if the conservation goal were to protect fish spawning habitat, a shellfish plat lease 

would only protect the habitat in the leased area indirectly by protecting cultivated oysters. 

Shellfish plat leases could potentially be acquired to protect shellfish and related resources for 

areas of up to 1,000 acres of state-owned submersible and submerged lands in perpetuity. 

The remaining options are regulatory in nature and require augmentation with one of the 

above three options before private entities could obtain proprietary protective rights over sites. 

Ocean Shore Permits are required for certain activities on the open coast, but would not require 

conservation projects to conform to specific commercial uses. Different forms of state protected 

areas (such as DSL withdrawals, OPRD protected areas, and ODFW restricted areas), afford 

areas of state-owned lands differing levels of protection, but the designation process, 

enforcement, and agency willingness at any particular site is uncertain. 

 

5.1 Recommendations 

 Several mechanisms are currently available in Oregon for private entities to undertake in-

water marine conservation projects: acquisition of private submersible and submerged lands; 

waterway leasing and shellfish leasing of public submersible and submerged lands; and kelp 

leasing of public submerged lands. All of these options have pros and cons associated with them, 

but in total, they represent significant opportunities for private conservationists. With the 

completion of the Pacific Northwest Coast Ecoregional Assessment, priority marine conservation 
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areas, biological targets, and associated conservation objectives have been identified for 

Oregon's coast. The Ecoregional Assessment can now be used by private conservationists to 

identify and plan for the best long-term site protection strategies for prioritized areas and targets. 

A combination of private acquisitions, waterway leases, shellfish leases, and kelp leases, among 

other strategies, could be used to comprehensively protect the most important sites. Each of these 

options are applicable under different circumstances and each can likely play a role in conserving 

marine biological diversity in Oregon. As such, each option could be pursued as a strategy to 

protect specific sites and resources but also to change the coastal and ocean management 

paradigm in Oregon from one of extractive uses to one of balance, which includes conservation 

among extractive uses. 

After an initial protection strategy has been developed, relevant state agencies and 

landowners should be proactively consulted to discuss the authorization and protection 

mechanism(s). To the extent practicable, conceptual conservation plans should be developed 

before approaching agencies, but flexibility in the planning and authorization process should be 

maintained to account for the precedent setting nature of projects. It will likely be easier for 

agencies to evaluate planned projects against their application review standards, which is 

particularly important initially while agencies are becoming accustomed to private, in-water 

conservation projects. Additionally, a prepared entity can better choose a mechanism and predict 

which additional permits (e.g., an NPDES permit) may be required.  

 While existing state statutes, rules, and programs related to waterway leasing, shellfish 

leasing, and kelp leasing appear to allow for private conservation efforts, explicit recognition of 

conservation may help solidify and institutionalize private conservation as a legitimate "use" of 

state-owned submersible and submerged lands. As such, Appendix 2 identifies potential changes 

to Oregon statutes and rules that would likely be conducive, but not absolutely necessary, for 

private conservation of submersible and submerged lands. The potential changes identified in 

Appendix 2 are cursory only and require careful consideration and discussion with agencies and 

stakeholders prior to adoption. 
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Appendix 1: Compar ison of Protection Mechanisms 

Fee-title or  Less-than Fee-
title Acquisition

ODSL Waterway 
Lease

ODSL Kelp Lease
ODOA Shellfish Plat 

Lease
OPRD Ocean Shore 

Permit
ODSL Withdrawal

OPRD Protected 
Area

ODFW Restr icted 
Area

Geographic Scope Likely only applicable to 
privately-owned submerged 
and submersible lands; legally 
possible but likely infeasible on 
state- owned submersible lands 
(possibly also includes 
submerged lands) 

State-owned submerged 
and submersible lands

Likely applicable only 
on state-owned 
submerged lands

State-owned submerged 
and submersible lands

Ocean shores (excluding 
estuaries) from the upland 
vegetation line down to the 
extreme low tide, 
regardless of ownership

State-owned submerged 
and submersible lands

Ocean shores 
(excluding estuaries) 
from the upland 
vegetation line down to 
the extreme low tide, 
regardless of ownership

State waters

Permitted Uses As negotiated with landowner No explicit limit; Proposed 
use is balanced against 
detriment to public trust

Harvesting of kelp and 
other seaweed

Commercial cultivation of 
shellfish

Improvements (alterations 
and constructions)

As determined by Land 
Board

As determined by 
OPRD

As determined by 
ODFW

Protections &  
Rights Afforded

Buyer obtains property rights 
as negotiated with landowner

Lessee has right to protect 
use from harm; right to 
exclude others from some 
private property; precludes 
other leasing in same area

Lessee likely has the 
right to protect kelp 
from harm

Lessee has right to protect 
shellfish from poaching 
and other harm; precludes 
other leasing in same area

Permittee has right to 
construct improvement

DSL limits & 
conditions leasing and 
other DSL authorized 
activities

OPRD limits & 
conditions transient 
public use

Limits & conditions 
fishing and shellfishing

PROS Tried and true practice which 
does not set a new precident; 
proprietary ownership rights 
can be protected in court if 
necessary; ability to take the 
lead in on-site efforts

Proprietary lessee rights 
can be protected in court if 
necessary; ability to take 
the lead, conduct, & 
protect in-water work on 
state-land

Proprietary lessee 
rights can be protected 
in court if necessary; 
ability to take the lead, 
conduct, & protect in-
water work on state-
land

Proprietary lessee rights 
can be protected in court 
if necessary;  ability to 
take the lead, conduct, & 
protect in-water work on 
state-land

Likely easy to obtain State agency in lead and 
responsible for 
decisions and associated 
costs

State agency in lead and 
responsible for 
decisions and associated 
costs

State agency in lead 
and responsible for 
decisions and 
associated costs

CONS Cost is uncertain; negotiations 
would be owner-by-owner; 
willing sellers would have to be 
identified

Precident-setting nature of 
first few projects would 
slow initial process

Precident-setting nature 
of first few projects 
would slow initial 
process; limited to kelp-
related projects; may 
have to have some 
amount of harvest

Precident-setting nature of 
first few projects would 
slow initial process; 
limited to shellfish-related 
projects; may have to have 
some amount of harvest

No ability to protect in-
water work unless used in 
conjunction with other 
protection mechanism

Conservation org. not in 
decision-making role; 
no ability to undertake 
or protect in-water work 
unless used in 
conjunction with other 
protection mechanism

Conservation org. not in 
decision-making role; 
no ability to undertake 
or protect in-water work 
unless used in 
conjunction with other 
protection mechanism

Conservation org. not 
in decision-making 
role; no ability to 
undertake or protect in-
water work unless used 
in conjunction with 
other protection 
mechanism

Application 
Process

Determine landowner; 
determine willingness to "sell"; 
negotiate transaction

Submit application to 
DSL; public notice and 
comment; preference right; 
public bidding

Undefined by rules; 
Required consultation 
with ODFW

Submit application to 
ODA; public notice and 
comment

Submit application to 
OPRD; public notice and 
comment

Petition Land Board Uncertain Uncertain

Duration Perpetual 15 yr max 50 yr max Perpetual as long as plat is 
used for commercial 
cultivation

Set by permit, no statutory 
maximum

As determined by Land 
Board

As determined by 
OPRD

As determined by 
ODFW

Fees As negotiated with landowner $275/yr or higher 
depending on size and 
classification of lease

Negotiated annual fee 
based on harvest;  
Lessee must make a 
survey of kelp

$250 application fee; 
$4/acre annual fee; oyster 
taxes for oysters are 10 
cents per gallon if sold by 
the gallon, 10 cents per 
bushel (9.3 gallons) if sold 
in the shell by the bushel, 
or one cent per dozen if 
sold by the dozen

$400 minimum plus a 
percentage of the 
construction cost of the 
improvement

Likely no direct cost Likely no direct cost Likely no direct cost

Transferability As negotiated with landowner Change in use or area 
requires re-application

No statutory 
restrictions

$100 fee and notice to 
ODA

No restrictions N/A N/A N/A

PROTECTION MECHANISM
ISSUE
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Appendix 2: Conducive Changes to Oregon Statutes and Rules 

 
Waterway Leases - Oregon Administrative Rules 

OAR 141-082-0000 Purpose and Applicability 
These rules: 
(1) Govern the management of state-owned submerged and/or submersible land for a wide variety of commercial and non-
commercial uses and structures such as, but not limited to: 
(a) Aquaculture facilities; 
(b) Marine industrial facilities; 
(c) Marine service facilities; 
(d) Floating homes and floating home moorages; 
(e) Fish processing facilities; 
(f) Log raft and log storage booming areas; 
(g) Log salvage; 
(h) Wharves; 
(i) Navigation aids; 
(j) Combination structures;  
(k) Marinas, including owner-oriented facilities; boat ramps; docks; floats; boat houses; and 
(l) Non-marine uses (for example, restaurants, warehouses, offices, motels, and dwellings); AND 
(M) CONSERVATION. 
 
OAR 141-082-0020 Definitions 
(7) "Aquaculture" means the culture and/or farming of food fish, shellfish, and other aquatic plants and animals in fresh or 
salt-water areas. Aquaculture practices include the hatching, seeding or planting, cultivating, feeding, raising, and/or 
harvesting of planted or natural crops FOR CONSERVATION PURPOSES OR so as to maintain an optimum yield, and 
the processing of aquatic plants or animals. 
 
ADDED DEFINITION 
(#) " CONSERVATION PURPOSES"  MEANS PRESERVATION, RESTORATION, ENHANCEMENT, OR 
CREATION OF SUBMERSIBLE LANDS OR SUBMERGED LANDS OR ASSOCIATED NATURAL OR 
ENVIRONMENTAL RESOURCES FOR NON-COMMERCIAL, NON-REGULATORY PURPOSES 
UNDERTAKEN BY NOT-FOR-PROFIT ENTITIES. 
 
OAR 141-082-0030 Types of Uses and Required Authorizations 
(1) All uses of, and structures occupying state-owned submerged and/or submersible land require prior written approval of 
the Division by a lease, temporary use permit, public facility license, or registration pursuant to these rules. Uses and 
structures requiring leases or temporary use permits include, but are not limited to: 
(a) Aquaculture facilities; 
(b) Marine industrial/marine service uses; 
(c) Floating homes and floating home moorages; 
(d) Fish processing facilities; 
(e) Log raft, log storage or log booming areas; 
(f) Historical vessel moorages; 
(g) Combination structures; 
(h) Commercial and non-commercial marinas including owner-oriented facilities;  
(i) Multi-family docks not qualifying for registration; 
(j) Non-marine uses (for example, restaurants, warehouses, offices, motels, etc.); 
(k) Individual non-commercial docks/floats, boathouses, and floating recreational cabins not qualifying for registration or 
public use facility license; 
(l) Wharfs (when outside of cities or port districts);  
(m) Log salvage; 
(n) Commercial, industrial or residential uses; and  
(o) Other similar non-transient uses and structures not exempted by statute or these administrative rules, and determined by 
the Director to be subject to lease or temporary use permit; AND 
(P) CONSERVATION. 
 
OAR 141-082-0100 - Lease Rental Formulas, Methods and Annual Lease Rental Payment Adjustments 
(e) Historical vessels, moorages, docks, HABITAT CONSERVATION PROJECTS, or similar structures not eligible for 
registration and owned by charitable organizations (limited to youth-oriented, historical, educational, NOT-FOR-PROFIT 
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CONSERVATION, or scientific organizations). The annual lease rental payment is two hundred and seventy five dollars 
($275) per year per structure or combination of structures at a single location or facility (e.g., youth camp). OAR 141-082-
0100 (5) and (9) shall not apply. 

 
Kelp Leases - Oregon Revised Statute 

ORS 274.885 Lease of kelp fields. (1) The Department of State Lands may lease submerged lands owned by the State of 
Oregon for the purpose of harvesting, STUDYING, OR CONSERVING kelp and other seaweed after consultation with the 
State Fish and Wildlife Commission. 

 
Shellfish Plats - Oregon Revised Statutes & Draft Oregon Administrative Rules 

ORS 622.010 Definitions. As used in this chapter: 
(1) “Dealer”  means every person or peddler engaged in the business of growing, harvesting, processing or distributing 
shellfish for human consumption OR CONSERVATION. 
(2) “Department”  means the State Department of Agriculture. 
(3) “Peddler”  means every person who on the person’s own behalf or as the agent of another goes from place to place, or 
house to house, carrying or offering shellfish for sale. 
(4) “Person”  includes city, county and state as well as those included within the definition of person in ORS 174.100. 
(5) “Shellfish”  means: 
(a) All edible species of oysters, either shucked or in the shell, fresh or frozen, whole or in part and intended for human 
consumption OR CONSERVATION. 
(b) All edible species of clams, either shucked or in the shell, fresh or frozen, whole or in part and intended for human 
consumption OR CONSERVATION. 
(c) All edible species of mussels, either shucked or in the shell, fresh or frozen, whole or in part and intended for human 
consumption OR CONSERVATION. 
(d) All edible species of scallops, either shucked or in the shell, fresh or frozen, whole or in part, except when the final 
product is the shucked adductor muscle only, and intended for human consumption OR CONSERVATION. [1955 c.331 §1; 
1969 c.283 §1; 1973 c.508 §1; 1993 c.720 §6; 1995 c.25 §1] 
 
ORS 622.080 Fees; areas of operation. (1)(a) Persons engaged in the growing, production, harvesting or distribution of 
shellfish who receive from such operations not more than $60,000 in annual gross income shall pay the following annual fees 
to the State Department of Agriculture: 
(A) One hundred fifty dollars for a certificate of shellfish sanitation as a shucker-packer, for a person operating a shellfish 
shucking, packing or repacking plant for the distribution of shellfish. 
(B) One hundred dollars for a certificate of shellfish sanitation as a grower, for a person engaged in the business of growing 
OR PROPAGATING shellfish. 
 
ORS 622.220 Jurisdiction; rules; violations. (1) The commercial cultivation of oysters, clams and mussels FOR 
COMMERCIAL OR CONSERVATION PURPOSES is declared to be an agricultural activity subject to the regulatory 
authority of the State Department of Agriculture. The State Fish and Wildlife Commission has jurisdiction over all native 
oysters, clams and mussels in the waters of this state, but not cultivated oysters, clams and mussels in plats. The commission 
shall prescribe such rules for the protection of native oysters, clams and mussels and for the taking of native oysters and 
oyster spat shells subject to the commission’s jurisdiction as in the judgment of the commission is for the best interests of the 
resource. 
 
ORS 622.280 Withdrawal of unproductive lands. (1) If, for a period of three years after the filing of a plat under chapter 675, 
Oregon Laws 1969, more than one-half the lands claimed are unproductive, the State Department of Agriculture may 
withdraw from a claimant and consider abandoned any portion of the unproductive lands claimed by such claimant. 
However, the reason for such unproductiveness shall not include restrictions by governmental health authorities, the 
unavailability of seed, or  infestation by pest or disease, OR CONSERVATION. 
  
OAR 603-082-0010 Purpose and Applicability 
The purpose of this division is to establish procedures, standards and requirements to be used by the Department for 
determining if the proposed lease and use of state lands for the commercial cultivation of oysters, clams or mussels FOR 
COMMERCIAL OR CONSERVATION PURPOSES is consistent with ORS 622.210 to 622.360. 
 
OAR 603-082-0020 Definitions 
For purposes of OAR 603-082-0010 through 603-082-0090, the definitions in ORS 183.310 and 622.210 apply. In addition:  
(1) “Claimant”  means a person or agency that claims control of a plat granted by the Department under ORS 622.210 to 
622.992.  
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(2) “Cultivation”  means the process of growing or farming cultured oysters, clams or mussels with the primary intent to make 
a profit in money OR CONSERVE SHELLFISH. Cultivation includes activities associated with bed or site preparation, 
seeding, grow out and harvesting and includes methods that:  
(a) Are or may be used on an operation of a similar nature;  
(b) Are or may become generally accepted, reasonable and prudent in conjunction with the commercial production of oysters, 
clams or mussels; and 
(c) Comply with applicable laws. 
 
OAR 603-082-0090 Withdrawal of Unproductive and Abandoned Lands 
(3) Pursuant to ORS 622.280, a plat or portion of a plat may be found to be unproductive or abandoned under any of the 
following circumstances: 
(a) If more than one-half the lands in the plat are unproductive for a period of three years or more after the filing of the plat 
under chapter 675, Oregon Laws 1969. Lands are unproductive when 
(A) The claimant fails to pay the fees or use taxes referred to in ORS 622.290, unless the Department determines that there 
was reasonable cause for such failure. 
(B) Evidence shows that cultivated oysters, clams or mussels have not been produced or harvested for a period of three years. 
(C) Lands may not be found to be abandoned if the reason for unproductiveness is any of the following: 
(i) Restrictions imposed by governmental health authorities; 
(ii) The unavailability of seed; or 
(C) Infestation of the plat by pest or disease; OR 
(IV) CONSERVATION. 

 


