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Submerged Lands Leasing Study
Executive Summary

August 27, 1995

This study consisted of reviewing existing information regarding the management of
submerged and tidally influenced land in the United States. This study also looked at the
way private, exclusive and commercial activities utilizing public trust lands were
managed. This was done with the intention of providing alternatives for the State of
South Carolina and the South Carolina Office of Ocean and Coastal Resource
Management to consider in the event that a managment program for South Carolina’s
submerged property be established.

Many states have long established submerged land management programs. There is also
considerable variability among the States, however there are some consistencies in a
number of components. These components include management office, length of tenure,
and applicable activities. The amount charged differs greatly from state to state as does
the process used to determine this amount.

South Carolina should consider a submerged land management program for several
reasons, The most pressing reason, is that valuable public trust property, that property
which belongs to everyone is being compromised daily. It is important that the State of
South Carolina recognize the importance of this property, and offer back to the public at
large improved access and use of this valuable asset. A submerged lands management
program would offer that assistance. Also a leasing program would establish a stream of
revenue that would finance new and improved public recreational facilities offering
greater public access to the water. Lastly, a submerged land leasing fee may have the
same impact that other user fees have had throughout the United States; controlling
unnecessary and potentially harmful development. This may be the biggest long-term
benefit to the citizens of South Carolina.

This study provides insight into the necessary components of a submerged land
management program. Legal issues need further study as they were not discussed in this
paper. In addition, potential impacts on upland development and non-water dependent
uses may need further study as well. Recognizing the need for further study will allow
the State and the Office of Ocean and Coastal Resource Management to work toward
developing a program that is equitable to all affected, and at the same time provide
valuable assistance for the future management of all water related resources.
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Submerged Lands Leasing Fee Study

Objective:
To review existing submerged and tidally influenced land management programs in the United

States and document the fee amount, length of term, revenue generated, revenue distribution,

administrative office, and other components.

Background:
Management of submerged and tidal lands is conducted in a variety of ways ranging from simple

permitting policies regulating use to complex fee schedules set according to the square footage
of the facility and updated annually according to changes in the consumer price index. In this
study the Office of Ocean and Coastal Resource Management (OCRM), a division of DHEC,
was interested specifically in the programs which charged a leasing fee to activities on
submerged and tidally influenced lands to private individuals and corporations for commercial
uses. More specifically, OCRM was interested in the fees required to conduct commercial and

private activities located on public trust lands.

OCRM’s concern was that Public Trust lands, those lands that are collectively owned by the
citizens of the State of South Carolina and held in trust by the Government of South Carolina,
were being exclusively used free of charge by private individuals and corporations without the
public being properly reimbursed for their collective loss of access and public use. The Public

Trust Doctrine provides that all lands and waters held in trust by the State are preserved for the




benefit of all people. The “Doctrine” also sets limitations on the use that state, public and

private owners are privilege to." This specifically includes riparian owners as well.

In previous years, a number of studies have been conducted documenting user fees on
commercial and private facilities that are presently generating income on public trust lands. A
1995 survey, contracted by the Eastern Lands Resource Council (ELRC) updated an earlier
survey performed by the New York Department of State and Ohio Department of Natural
Resources. The 1995 ELRC survey is the most detailed submerged lands study to date and
provides many important submerged land management alternatives, This report highlights
features of the ELRC study, and complements it with more detailed information and other facets

of submerged lands management not included in earlier reports.

A secondary aspect of this particular study is that it addresses several issues raised during the
course of the research and provides suggestions and recommendations as to how South Carolina
may best put together a feasible program to manage the abundant submerged and tidally
influenced lands in the state.

Criteria:

This report emphasizes information gathered in the ELRC survey, and highlights components
from each of the states that have imposed a user fee for private and commercial use of public
trust land. The State of South Carolina and the Office of Ocean and Coastal Resource

Management 1s most interested in the components listed in the objective. The components are

! Putting the Public 1rust Doctrine to Work, page 1.




clearly represented in a table at the end of the document. Also included at the end of the
document are detailed fee schedules reported by several states. These fee schedules should be
useful if South Carolina decides to establish a fee schedule for use of submerged and tidally

influenced land.

As mentioned earlier, OCRM was interested in several specific criteria; the length of term, fee
structure, the office which managed the program, the amount of revenue generated and where it
was distributed, applicable activities, and grandfather provisions. There are a number of
commonalties among the seventeen coastal states that have a leasing fee associated with the use
of state owned public trust lands, but there are also some differences. Most notable are the
differences in the types of activities that are required to pay a leasing fee. This section of the
report will address the major criteria selected for study and offer examples by using several
states’ methods for leasing public trust lands,

Length of Term:

The average length of lease term among the seventeen states with leasing programs is about 30
years, however some states allow the [essee to set the lease term most appropriate for the
business. Most states set the length of the lease according to different activities. For example, in
California, one can apply for a general lease which have a maximum duration of 49 years, but
the actual term can be negotiated by the lessee for a length dependent on standard commercial or
industrial practices. Oregon, allows a lease for condominiums and dockominiums to extend for
a period long enough for the owner to amortize the investment. This lease term is however

ultimately determined by the Division of State Lands and subject to the fee structure established



by the Divisions appraiser. Delaware allows for the Director of the Department of Natural
Resources to set the lease term based on the activity type as well. Some activities in Delaware
can only receive a ten year lease, but the leases are renewable. These activities are included in

Attachment 1.

The State of Florida, distributes five year leases, but allows them to be extended up to twenty-
five years in five year increments. In addition Florida requires a periodic review every five
years of all extended leases. Florida does however discourage the issuance of extended term
leases because they feel that they are not in the interest of the pub]ic.2

Fee Schedule:

Attachment 1 provides a detailed schedule for a number of different activities in different states.
But for the most part, leasing fees are established by setting a dollar amount per square foot or
acre. In the case of dredging there is a dollar amount per volume applied. In the case of shell
fishing and other aquacultural practices the fees are assigned either by area used or by the

number of bushels retrieved.

Maryland currently does not charge a leasing fee for private and commercial activities on
submerged lands per se, but attempts to recoup some of the costs to public lands by charging an
income tax on activities over submerged lands. Maryland is currently investigating leasing fees,

but is hesitant about charging another tax in addition to the income tax already being charged.’

2 Meme from Florida Department of Natural Resources, April 12, 1988
3 Harold Cassell, Director of Wetlands and Submerged Land Management Personal Communication May 20, 1985




In Maine and California the fee schedule is assessed by a percentage of the assessed upland
value. For example, in Maine, if the proposed use is to be a water dependent use then the lease

fee is established this way (see chart at end of text).

2% X $/ft* X f® of facility over submerged land = annual rental

2% X $350,000/43560 ft* X 3500 ft* = $562 year annual rental

Georgia and North Carolina both charge a fee of $1000/acre for a lease on submerged lands,
however Georgia’s lease is an annual fee for a twenty year period, where as North Carolina’s
lease is a one time payment for a 50 year term. Delaware also requires an additional one-time
payment of $5000 for marinas over 24 slips, and $2000 under 24 slips. In addition, the marina
owners must pay additional fees to the state whenever any modification to the structure on leased
property is made.

Applicable Activities:

Most states with a leasing program require a lease on any income generating facility or structure
larger than 1000 ft’, however some states such as Texas require an annual lease on private
residential docks, and non-commercial activities, although the fee is nominal. Florida requires
that a lease be granted if the activity is larger than 1000 ft for every 100 linear ft of shoreline

owned. Michigan is the only state that only charges marinas a leasing fee.

Most states require a lease in addition to a permit for these activities:

e Marinas, flnating docks, dockominiums boathouses;
« Pilings, delphins and private buoys and channe] markers;




Boat moorings;

Dredging, and sand and gravel extraction;
Restaurants and piers; and

All industrial uses.

. & 9 0

Residential uses over submerged lands are generally not required to obtain a lease from most
states unless they are of a larger size. For example if the dock or boat house is under 1000ft*
then no lease is required in Oregon, where as in Ohio, a dock owner would be charged $0.02/f*
for that structure. In Texas a private residential dock is required to obtain both a coastal lease,
and a coastal easement and pay an annual fee of 0.10/ft° for structures over 2500ft> and longer
than 300ft. These fees are not negotiable like they are in other states.

“Grandfather” Provisions:

Several States have components to their leasing program that allow a very lengthy
“grandfathered” period. Florida, Georgia, North Carolina, Delaware, and Maine all have a
lengthy period where existing structures on state owned submerged lands do not have to pay a
leasing fee. Georgia does however require that owners of structures on submerged lands,
register with the state and pay a nominal $1.00/year until the year 2009 when all existing

structures prior to the 1989 Act will no longer be grandfathered.

The North Carolina program is still being developed. North Carolina is proposing to offer
owners of structures on submerged lands to apply for a non-mandatory easement within a three
year period from the passage of the new submerged land management legislation. After that
three year period, all existing structures will have to obtain the easement, and new structures

built after the bill passes must pay the appropriate lease fee. North Carolina also offers riparian




owners a credit that is applied to the total lease fee. The credit is calculated by taking the total
linear distance of riparian shoreline and multiplying by 54. The shoreline measurement does not
have to be continuous shoreline, and the total distance can be used repeatedly for muitiple
projects. The quantity that results is considered an area and then is subtracted from the total
occupied foot print of the structure. This amount is then multiplied by the $1000/ac. Offering a
riparian credit such as this has many complicated implications. There are currently suits being
brought against the State of North Carolina claiming this violates the State Constitution. South

Carolina can learn a very important lesson from the North Carolina program.

Oregon also offers riparian incentives for obtaining leases for the use of State owned submerged
lands adjacent to private property. Oregon offers the riparian owner first choice to the lease. If
the owner does pursue or want the lease then the lease is put up for competitive bidding. South
Carolina should also seriously consider the implications of this type of situation, in that by
offering a lease to a non-riparian owner for an activity such as a marina, jetski floating facility,
or commercial shipping terminal may lead to serious legal complications.

Revenue Generation and Distribution:

Revenue amounts generated range from multi-million dollar amounts in Texas, California, and
Washington to the small amounts generated in Ohio, Georgia, and Delaware. Similarly the
distribution of the revenue generated also has very wide range. The states that generate a lot of
oil, gas, and mineral revenues off of state owned submerged lands, generally direct a portion of
the revenues to the school fund, after providing for the expenses used to administer the program.

The smaller revenue producing states direct the money generated to participating local




governments, or separate accounts used to distribute public access money in the form of grants.
Many states make it clear that the money generated by the leasing fees must go to the general
fund be used for management and enhancement of submerged land and public access of the

State.

Suggestions for South Carolina

Implementing a leasing program with fee is a very good option which would strengthen the
environmental and coastal management objectives of the State of South Carolina. A clause in
the permit application since 1981 allows for the collection of a fee for the use of state owned
land. The permit application states:
“The permittee is placed on notice that the State of South Carolina, by issuing this
permit, does not waive its rights to require payment of a reasonable fee for use of
state lands at a future date if so directed by statute.”*
A leasing program with an appropriate fee will achieve several goals simultaneously if the
program is carefully designed and implemented. By charging commercial and private users of
submerged lands a reasonable “user fee” the State will be affixing a more appropriate charge,
potentially relieving some tax pressure on the non-users and eliminate the free-riders. This in
turn would provide more money that would be available to State and local environmental

managers without having to raise taxes. By assigning the revenues generated from the “user fee’

to a fund created specifically for the improvement of public recreational facilities on public trust

* Permit Application, page 2



territory the state can more easily finance the creation and maintenance of more and improved

public parks and other recreational facilities.

It is also suggested that “user fees” have the added advantage of directing suitable activities by
encouraging a payment for a non-critical use.’ Setting fees high enough have effectively
stopped harmful uses from taking place. This has not only improved the community, but it has
also legally been consistent with state and federal laws. Recognizing the advantages of an
appropriate user fee will have the effect of eliminating or greatly reducing activities that the state
may believe unsuitable or inconsistent with state environmental and coastal management

objectives.

Realizations:
Before the advantages of a “user fee” fee on private and commercial maritime businesses are

realized, there are several potential setbacks that must be addressed.

The political climate of the State is such that additional fees, especially those that affect small
businesses, are seen as an unjustified requirement that places a significant burden on small
business owner. To avoid unnecessary opposition from commercial operators and businesses

several steps can be taken.

Early cooperation among commercial operators will allow a program that is seen as fair and

justified as possible. Arranging for meetings and a steering committee made up of key people

> Environmental Improvement Through Economic Incentives, page 117
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among the maritime industries will allow for all concerns to be voiced regarding the length of
term, and fees collected. Also positive press would complement the work of the steering
committee. Without this cooperation it is unlikely that any submerged lands leasing program

legislation would pass.

In addition to the cooperation among the maritime industries, the general public must be allowed
to participate in the decisions made by the submerged land management steering committee.
The issue raised by OCRM is that public trust lands are being encroached by private users
without fair compensation, thus the leasing fee is a justifiable attempt by the State to reimburse
the citizens for their collective loss of access to and use of State owned public trust lands.
Positive press coverage will guarantee that the general public will see this as a way to improve
their use of public trust lands. By making it clear that revenue generated will go only toward
improving public access and use of public trust lands, the State and OCRM have a very good
probability for getting a successful program through the Legislature. By recognizing the two
major potentials for setback (shaky political climate and negative press coverage), the State
should be able to move in a positive direction in implementing a leasing program for State

owned submerged lands.

Recommendations:

Length of Term:
The State should consider a lease term of seven years. Extended leases should be required for

large activities and extend for a maximum of years. A provision for a periodic review every

fourteen years, with ezch extension request or change in activity should be provided in the

11



program. Offering an option for either a long-term extended lease or a short-term lease with the
option to renew will allow a business owner to make the long-term commitment necessary for
the large investments such as marinas and piers, where as the seven year short-term lease will
require that some commitment be made when constructing a permanent structure on public trust
lands.

Fee Structure:

Rather than charge the user for the income being generated from the facility or use, the State
should consider charging the user an amount calculated from the area occupied by the structure.
This area is commonly called the footprint. The “footprint” of the structure is an easily obtained
number that can be gathered from existing OCRM permits. Charging a leasing fee for the area
used is much more appropriate than charging income tax. A charge base on an income tax
pption should only be considered in special cases which should only be initiated by the lease

holder.

The leasing fee should be collected annually. There should be the opportunity to pay the lease
fee in installment payments just as an upland business would pay an annual lease for upland
property or rent in a shopping mall. Another discount should be offered to users who pay the
entire amount of the full term at the start. The incentive could be a percentage reduction in the
total fee. Creating this incentive will allow the State to immediately have a larger amount of

revenue in the fund to offer back to the public in terms of grants or to earn interest in the bank.

12




The leasing fee would generate significant income for the state. As discussed earlier there are
many other states that charge an user fee for the use of public trust lands. There are probably
more than 250 acres of occupied public trust lands by exclusive, private and commercial users,
not including private residential docks in the state. The amount of occupied public trust land can
be calculated easily using a variety of methods. The easiest way would be to contact the county
tax assessors office and request for individual dock assessments. The area can be calculated and
an additional or appropriate charge be levied. Another method of collection would be to simply
request that the county return a percentage of the money collected from property taxes collected
from State owned land.

Applicable Activities:

All activities discussed earlier should be considered for a leasing program in South Carolina.
Certain activities should be required to obtain a long-term lease. These activities might include
commercial ports and loading docks, transient marinas, fishing piers and docks, and pipelines.
Requiring the long-term lease for these activities will require a long~term commitment desired
by the state, and aiso possibly eliminate the building of unnecessary structures on public trust

lands that lack sufficient demand.

Short-term leases for activities such as residential marinas and docking facilities, yacht clubs,
community docks, dockominiums, restaurants, and moorings should be offered as a way to

monitor the growth and expansion of such activities, but also to recoup costs associated with
these activities. These activities should have the option to obtain a long-term lease, but these

activities should not b= required to obtain a twenty-eight year lease.

13



“Grandfather” Provisions:
The State of South Carolina should only offer a “grandfather” provision to those structures that

existed before and are still performing the same function as in 1981. The state would be
Jjustified in this decision because of the clause to the permit application discussed earlier. Those
that were built after this date or have changed the activity type and any modification to existing
structures should be required to obtain a lease to that property which is occupied. The
“grandfather” period should last for one leasing term, after which the owners of “grandfathered”
structures will have to apply for a lease. These lease applications should not be rejected unless
the use is different than its use at the time of start of the leasing program or is inconsistent with

coastal zone management objectives.

All structures should be able to apply for a crediting system in order to reduce the total leasing
costs. Credits have been used in other states to offer the riparian owner the opportunity to pay a
lesser fee (see the North Carolina leasing program for more details). OCRM is proposing
leasing credits with a similar riparian owner component, but OCRM is also proposing several
credits which owners and businesses can apply for and apply toward there total annual leasing

charge. These credits for a reduction in total leasing charge could include, but are not limited to:

Participating in Coastweeks,

Donating to conservation/preservation groups,

Sponsorship or scholarship funds for study of marine and coastal sciences,
Meeting or exceeding pumpout requests,

Maintaining a ciean DHEC inspection record,

Collecting marine data for use in coastal research,

Participating in marine zoning plans,

Exceeding storm water runcff requircments

Increasing public access to facilities and structures, and

Participating in advisory panels.

® ¢ & & 2 0+ B P
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By offering incentives, the State has the opportunity to create a more hospitable environment
among the maritime industries by allowing them to participate in the process. These credit
incentives must be both consistent with state environmental and coastal management objectives
and offer a real economic value in order to be well received by the general public. By placing
the “choice” in reducing leasing costs by offering more public access options in the “hands” of
commercial or private user, OCRM and the State can better achieve many of its mandates and
objectives .

Revenue Generation/Distribution:

The state has the opportunity to generate a significant amount of revenue from the leasing of
public trust land. The moneys generated will allow the State to better meet many of their fiscal
responsibilities. The money should go into a fund created specifically for the improvement and
creation of greater access to public trust lands. Revenue generated should not go to the general
fund. By making this clear from the start the State can maintain very clear objectives in the
management of public trust land and in turn maintain a more positive image which will also
assist in meeting coastal management objectives.

Conclusions:

Considering the number of other states that charge for the use of state owned public trust lands
and the large number of for-profit, exclusive uses on public lands, South Carolina is completely
justified in establishing a leasing fee. South Carolina already requires annual aquaculture and
shellfish leases which could provide a model from which to build. A leasing fee would allow
South Carolina to better meet its fiscal responsibilities as well as make public trust land more

accessible. A leasing nrogram for use of submerged lands in South Carolina is a very good idea.

15




Attachment 1: Applicable Lease Activities in Other States

Ohio

Rental Rates

Existing Fill: Any artificially filled areas existing on March 15, 1989 shall be charged
$0.01/ft* /yr. This rate only applies to the use of the filled area as it existed on March
15, 1989. Rent can be raised to reflect a different use. The rental rate for any
artificially filled area which qualifies as a governmental non-income producing
facility shall be charged $1.00/yr.

Private Floating Dock: $50.00/yr

Private Structure: $50.00 + $0.02/ft* of leased area/yr.

Semi-private and small commercial facility: Those that occupy less than 4 acres are
charged $0.03/ft*/yr.

Large facilities and industrial facilities: $0.04/ft*/yr

Utilities; $500.00/yr

Governmental income producing facilities: Rent based on category of use from above.

Governmental non-income producing facility shall pay $1.00/yr.

Texas:
Coastal Leases

Private Activity: Filing Fee: $5.00 Annual Fee: $5.00 Minimum/negotiated rate
Commercial Activity: Filing Fee: $50.00 Annual Fee $100 min./negotiated rate
Public Activity:  Filing Fee Only: $5.00 no annual charge

Coastal Easements

Private Activity: <300 ft long and < 2,500 ft filing fee: 5.00

Private Activity: > 300 fi long and > 2,500 fi* filing fee: 50.00 Annual Fee: .10/#°
above 2,500 £’ 100.00 min.

Commercial Actwlty Fllmg Fee: 50.00 Annual Fee: .30/ or negotiated commercial
rate using fi° x $/ft° x .40 x estimated return on investment,

Public Activity: Filing Fee: 5.00

Homeowners Association: See attachment 2

Coastal Easements for Marinas:

Boat Slips on Clear Lake; Filing Fee; 50.00 Annual Fee: 4.00/ft° or negotiated rate
Boat Slips in other areas: Filing Fee: 50.00 Annual Fee: 3.00/ft" or negotiated rate

16




Delaware:
Subaqueous Lease

Non-commercial docking facility: 1 slip 225.00 10 year lease
Commercial docking facility: >2 slips 225.00 10 year lease
Non-commercial Projects 225.00 10 year lease
Transmission lines/pipelines 225.00 10 year lease
Salvage lease 300.00 10 year lease
Supplemental Approval 150.00 10 year lease
Industrial Dock 225.00 10 year lease
Private Ramp 225.00 10 year lease
Subaqueous Permits
Non-commercial docking facility: 1 slip ~ 225.00 one time
Commercial docking facility: 2-4 slips 225.00 one time
Non-commercial Projects 225.00 one time
Transmission lines/pipelines 450.00 one time
Salvage exploration 300.00 one time
Supplemental Approval 150.00 one time
Industrial Dock 225.00 one time
Private Ramp 225.00 one time
Letter of Authorization 150.00 one time
Dredging: < 500 yd’ 1.50/yd’
3150 application fee one time

Dredging: > 500 yd’ 1.50/yd’

$300 application fee one time

Annual Maintenance Permits

Dredging: < 500 yd’ 500.00 annual
Dredging: <500 yd3 1000.00 annual
17




Subaqueous Lands Leases
Non-commercial docking facility 1 slip/ramp

S0/
Commercial docking facility 2-4 slips
Single family residential S0/t
Nonresidential 3.00/ft"
Commercial docking facility > 5 slips
Single family residential 1.50/ft
Nonresidential 3.50/1
Non-commercial project other than docking facility
S0/t

Transmission lines/pipelines < 6” dia500 min or 1.50In ft
Transmission lines/pipelines > 6” dia 500 min or 2,00In ft

Industrial Docks 4.00/f¢*
Filled Lands 1.00/ft*
Salvage Lease 5000.00
Marinas
Major (>24 slips) 5000.00
Minor (<24 slips) 2000.00
Major alteration 1000.00
Minor alteration 500.00
O&M Plan (standard} 200.00
O&M Plan (special) 300.00
O&M Plan (head boat/ramp) 200.00
18
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