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June 18, 2007

Bill Hunter

The Nature Conservancy
201 Mission Street, 4th Floor
San Francisco, CA 94105

Subject: Kelp Beds No. 209 and 214

Dear Mr. Hunter:

Enclosed are your copies of the executed lease agreements for Kelp Beds
No. 209 and No. 214. Should you have any questions, please contact me at
(916) 445.5434. | appreciate your patience during this process.
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Eric R. Dockter

Analyst
Business Services

Conserving California’s Wildlife Since 1870
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LEASE GRANTING THE EXCLUSIVE PRIVILEGE
OF HARVESTING KELP AT KELP BED NO. 214

THIS LEASE GRANTING THE EXCLUSIVE PRIVILEGE OF HARVESTING KELP AT
BED NO. 214 (“Lease") is made and entered into as of May 13, 2005, by and betyveten
The Nature Conservancy, (“‘Lessee”) and the California Fish and Game Commission

(“Lessor”) with reference to the following facts:

RECITALS

Lessee wishes to lease a kelp bed to conduct research on the relationship of kelp
harvesting to fish recruitment and survival.

Fish and Game Code Section 6700 authorizes Lessor to lease to any person the
exclusive privilege to harvest kelp in any designated kelp bed if it determines that such

lease is in the public interest.
On May 13, 2005 Lessor awarded the lease for Kelp Bed No. 214 to Lessee.
TERMS AND CONDITIONS

1. LEASE. Lessor hereby grants to Lessee the exclusive privilege to harvest kelp
in Kelp Bed No. 214 upon and subject to the terms and conditions of this Lease.

2. DESCRIPTION. This Lease covers those areas comprising approximately :9..03
square miles designated in Title 14, Califonia Code of Regulations, Section 165.5(j) as
Kelp Bed No. 214 and shown on the “Official Map and Description of Kelp Beds, “P_t;
Arguello to Pt. Montara” (March 3, 1967) published by Lessor, a copy of which is
attached as Exhibit A and made a part of this Lease by this reference.

3. TERM. This Lease is for a term of three (3) years commencing on May 1:_3,
2005 and ending on May 13, 2008, unless renewed or sooner terminated in

accordance with its terms.

4. ROYALTY. The royalty rate for kelp harvested from Kelp Bed No. 214 shall be
$1.71 per wet fon, as determined by the provisions of Title 14, Califomia Code of
Regulations, Section 165(c). If the Lease is renewed pursuant to Paragraph 6, 't-he
royalty rate shall be indexed to the prevailing applicable market price of sodium



alginate or other commercially-used kelp extract(s), whichever is greater. Any ke!p
harvested before May 13, 2005 shall be assessed at the basic royalty rate in this

Paragraph.

5. ADVANCE PAYMENT. Commencing May 13, 2005, and on January 1% of each
year thereafter during the initial Term, Lessee shall pay to Lessor, in care of the
Department of Fish and Game, a nonrefundable advance royalty payment of
$2,777.04, as computed pursuant to Title 14, Califomia Code of Regulations Section
165.5(q). Lessee shall send such royalty payment to: Department of Fish and Game,
Administrative Services Branch, 1416 Ninth Street, 12" Floor, Sacramento, California
95814. Kelp harvested from Kelp Bed No. 214 will be credited against this advance
payment at the royalty rate payable under Paragraph 4, until the deposit has been
depleted. Kelp harvested after May 13, 2005 in excess of the amount covered by the
advance deposit shall be assessed at the basic royalty rate in Paragraph 4. Any
surplus remaining from the annual deposit shall be credited to the following annual

royality payment.

6. RENEWAL. Lessee may request to renew this Lease, on terms to be agreed
upon between Lessor, in consultation with the Department of Fish and Game Kelp
Coordinator, and Lessee. Lessee shall give written notice to Lessor that it is exercising
its option at least 120 days and not more than 180 days prior to the expiration of the
current term. Provided, however, that if Lessee is in default on the date of giving an
option notice, the option notice shall be ineffective. Provided, further, that if on the date
a renewal term is to commence either the terms of the renewal have not been agreed
upon by the parties, or Lessee is in default, the renewal term shall not commence and
this Lease shall expire at the end of the current term. If Lessee fails to give such
notice, the Lease including any remaining renewal option(s) shall terminate upon
expiration of the then-current term. In no event shall Lessee’s period of occupancy

under this Lease of Kelp Bed No. 214 extend beyond 20 years.

7. INCORPORATION BY REFERENCE. The provisions of Chapter 6 of Division 6
of the Fish and Game Code (commencing with Section 6650) and the regulations at
Title 14, California Code of Regulations Sections 165 and 165.5, are made part of th!s
Lease by this reference. If there is a conflict between any term or condition of this
Lease and any of the provision(s) incorporated by reference in it, the incorporated

provision(s) shall control.

8. INDEMNITY. Lessee shall indemnify, protect and hold harmless Lessor and
Department, their respective directors, officers, agents and emplqyees, against any
and all claims, liabilities, losses, costs, damages and expenses (collectively, “Claims’)
arising out of the activities of Lessee under this Lease or the use by Lessee of Kelp
Bed No. 214, except that (i) Lessor or Department shall not be entitied to
indemnification for any such Claims to the extent caused by its own negligence or that
of its directors, commissioners, officers, agents or employees, except for Lessee.
Lessee shall notify Lessor immediately in case of any accident, injury, or casualty on
the leasehold. (see Attachment 1)

9. INSURANCE. Lessee shall obtain and maintain in full force and effect at all
times during the Lease term a policy or policies of insurance, insuring Lessee, Lessor
and the Department against any and all claims or liability for bodily injury, personal




injury and property damage based upon or arising out of the use, occupancy, condition
or maintenance of the leasehold as follows:

(a) Business Auto Liabil'ity: For autos owned, hired, scheduled or non-owned
with a combined single limit no less than $5 million per occurrence.

(b) Commercial General Liability: For general aggregate, product{comp[eted
operations, personal and advertising injury, $5 million; with a combined single
limit no less than $5 million per occurrence.

(c) Worker's Compensation and/or Employer's Liability: In a form and amount
covering Lessee’s full liability as required under federal and state law.

(d) Pollution Liability: For vessels owned, hired, scheduled or non-owned with a
combined single limit no less than $5 million per occurrence.

Each policy shall be written on an occurrence basis and shall be endorsed to name the
State of California, its directors, officers, employees and agents as additional insureds
and shall identify the Lease by its assigned number. Lessee shall provide the Lessor
with evidence of such insurance upon execution of this Lease and upon request by.
Lessor during the term. The policy or endorsement must provide that the insurer \_ml|
not cancel, non-renew or materially change the coverage without 30 days prior written
notice to the Lessor. The Lessor will not be responsible for premiums or other
assessments on the policy. The coverage provided by Lessee shall be primary and
non-contributing, and shall not limit the liability of Lessee.

10. NOTICES

Notices to the parties to this Lease shall be made in writing and may be givep ?Y
delivery in person, by U.S. Mail with postage prepaid, or by receipt-confirmed facsimile

to:

FISH AND GAME COMMISSION The Nature Conservancy

1416 Ninth Street, 12™ Floor 100 Shaffer Road, LML

Sacramento, CA 95814 University of California

Telephone: (916) 653-4899 Santa Cruz, CA 95060

Facsimile: (916) 653-5040 Telephone: (831) 459-1459
Facsimile:

Notices shall be deemed given upon delivery to the addressee. Any notice givgn by
facsimile shall also be given to the addressee by U.S. Mail, with postage prepgld. If a
notice given by facsimile is delivered to the addressee after 5:00 p.m. Pacific time, or
on a Saturday, Sunday or State of Califomnia or national holiday, the notice shall be
deemed given on the next business day. Either party may change in its address for
notice purposes by giving written notice to the other party in the manner provided in

this section.

11.  USE. Lessee shall use the leasehold only for the purpose stated in this Lease,
and such use shall be continuous from commencement of the Lease term until its

expiration or termination.




- 12. NON-DISCRIMINATION. In its use of the leasehold, Lessee shall not
discriminate against, harass, or allow harassment against any person or class of
persons on the basis of race, color, creed, religion, national origin, ancestry, sex, age,

marital status, medical condition or disability.

13. NO WARRANTY. This Leaée is made without warranty of title, condition or
fitness of BED. NO. 214 for the Lessee's intended purpose or use.

14. COMPLIANCE. As a necessary condition for this Lease, Lessee must obtain
and maintain all necessary permits and any other entitiements, including a valid Kelp
Harvesting License. Lessee shall comply with all applicable federal, state and local
laws, including laws relating to public health and safety, resource conservation and
environmental protection. For any leased bed(s) north of the County of Monterey, not
more than 5 percent of the total weight of kelp harvested in any one day shall consist of

bull kelp (Nereocystis).

16. WAIVER AND CONSENT. Unless expressly acknowledged by Lessor in
writing, no term, covenant, or condition of this Lease and no default or breach is waived
by the acceptance of a late or nonconforming performance. Lessor’s consent for one
transaction or event under this Lease is not consent to any subsequent occurrence of

the same or any other transaction or event.

16. TIME OF THE ESSENCE. Time is of the essence of this Lease and any term,
covenant or condition in which performance is a factor.

17.  CHANGES. Nothing in this Lease may be waived, modified, amended, or
discharged except by an instrument in writing signed by Lessee and Lessor, in
consultation with the Department Kelp Coordinator.

18.  SEVERABILITY. If a court of competent jurisdiction determines that a Lease
provision is legally invalid, illegal or unenforceable, and such decision becomes final,
the provision shall be severed and deleted from the Lease and the remainder
reasonably interpreted to achieve its intent. Lessee and Lessor agree to replace such
void or unenforceable provision with a valid and enforceable provision that will achieve,

to the extent possible, the purpose original provision.

19. DEFAULTS AND REMEDIES. Lessee shall be in default of the Lease if Lessee
fails to make any payment required under this Lease at the time such payment is due;
to observe or perform any obligation of Lessee under this Lease; to continuously
harvest kelp in accordance with Paragraph 11 of this Lease; to obtain and maintain any
necessary permits or other entitiements; or to comply with all applicable federal, state
and local laws, including laws relating to public health and safety, resource
conservation, or environmental protection. If more than 30 days are reasonably
required to cure a breach, then Lessee shall not be deemed to be in default if it
commences the cure within 30 days and diligently proceeds with the cure to
completion. In the event of a breach by Lessee and a failure to cure, Lessor may
terminate the Lease, effective upon written notice; maintain the Lease and recover any
rent, royalty, or other consideration as it becomes due without terminating Lessee'’s
right of possession regardless of whether the leasehold has been abandoned; and/or
exercise any other right or remedy which Lessor may have at law or equity.




'20. ASSIGNMENT AND SUBLEASES. Pursuant to Fish and Game Code Section
6708, this Lease may not be assigned, in whole or in part, by Lessee, either voluntarily
or by operation of law, and no subleases or other rights may be granted under it by
Lessee without the prior approval of Lessor, subject to the conditions that it prescribes.
At the election of Lessor, any attempted assignment or subletting without the prior

approval of Lessor shall terminate this Lease.

21. QUITCLAIM. Lessee shall with 90 days of the expiration or sooner termination
of this Lease, execute, acknowledge and deliver to Lessor in a recordable form
provided by Lessor a release of all rights under this Lease. Should Lessee fail or
refuse to deliver such a release, a written notice by Lessor reciting such failure or
refusal shall, from the date of its recordation, be conclusive evidence against Lessee of

the expiration or fermination of this Lease.

22. APPROVAL. This Lease, and any renewal of it, is subject to approval by the
Department of General Services.
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